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DEPARTMENT  OF  EDUCATION 

34  CFR  Parts  361, 365,  and  370 

State  Vocational  Rehabilitation  and 
Independent  Living  Rehabilitation 
Programs 

agency:  Department  of  Education. 
ACTION:  Final  regulations. 


summary:  The  Secretary  adopts  final 
regulations  to  implement  Title  I  and  Part 
A  of  Title  VII  of  Ae  Rehabilitation  Act 
of  1973,  as  amended  by  the 
Rehabilitation,  Comprehensive  Services, 
and  Developmental  Disabilities 
Amendments  of  1978  (Pub.  L.  95-602). 
These  regulations  cover  the 
requirements  for  carrying  out  State 
vocational  rehabilitation  and 
independent  living  service  programs 
under  approved  State  plans. 

EFFECTIVE  DATE:  These  regulations  are 
expected  to  be  effective  forty-five  days 
after  they  are  transmitted  to  Congress. 
Regulations  are  usually  transmitted  to 
Congress  several  days  before  they  are 
published  in  the  Federal  Register.  The 
effective  date  is  changed  if  the  Congress 
takes  certain  adjournments.  If  you  want 
to  know  the  effective  date  of  these  final 
regulations,  call  or  write  the  Department 
of  Education  contact  person. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harold  F.  Shay,  Director,  Division  of 
Manpower  Development,  RehabiUtation 
Services  Administration,  Room  3221, 
Mary  E.  Switzer  Building,  330  C  Street, 
SW.,  Washington,  D.C.  20201. 

Telephone:  (202)  245-0079  or  TTY:  (202) 
245-0591. 

SUPPLEMENTARY  INFORMATION:  The 

Secretary  of  Health,  Education,  and 
W’elfare  published  a  Notice  of  Proposed 
Rulemaking  in  the  Federal  Register  on 
November  29, 1979  (44  FR  68564).  The 
proposed  regulations  covered  the  new 
vocational  rehabilitation  and 
independent  living  rehabilitation 
authorities  contained  in  the 
Rehabilitation,  Comprehensive  Services, 
and  Developmental  Disabilities 
Amendments  of  1978  (Pub.  L  95-602) 
and,  in  addition,  revised  certain  existing 
regulations  implementing  the 
Rehabilitation  Act  of  1973  (Pub.  L.  93- 
112),  as  amended  by  the  Rehabilitation 
Act  Amendments  of  1974  (Pub.  L.  93- 
516). 

These  final  regulations  make  some 
revisions  to  the  regulations  as  originally 
proposed,  and  adopt  requirements  of  the 
Education  Department  General 
Administrative  Regulations,  now 
applicable  to  Rehabilitation  Services 
Administration  programs  as  a  result  of 


the  Rehabilitation  Services 
Administration  becoming  part  of  the 
Department  of  Education. 

These  regulations  also  include 
provision  for  the  designation  of  a 
substitute  agency  to  carry  out  a  State’s 
vocational  rehabilitation  service 
program  when  the  Commissioner  of  the 
Rehabilitation  Services  Administration 
has  withdrawn  all  funds  from  the 
previously  designated  State  agency. 

This  provision,  which  also  is  derived 
from  a  newly  authorized  provision  under 
the  Rehabilitation,  Comprehensive 
Services  and  Developmental  Disabilities 
Amendments  of  1978,  had  been 
published  in  the  Federal  Register  on 
September  29, 1979  as  a  final  regulation 
with  a  comment  period  (44  FR  55878). 

The  Rehabilitation,  Comprehensive 
Services,  and  Developmental 
Disabilities  Amendments  of  1978 
significantly  extended  the  scope  of 
public  and  voluntary  agency 
programming  in  providing  rehabilitation 
services  to  handicapped  individuals. 
These  changes  expanded  the  ongoing 
vocational  rehabilitation  service 
programs  in  each  State,  extended  the 
range  of  special  categories  of  project 
support  and  other  assistance  available 
directly  from  the  Federal  Government 
under  the  Rehabilitation  Act  of  1973, 
and  authorized  the  establishment  of  new 
State  independent  living  service 
programs  for  severely  handicapped 
individuals. 

Insofar  as  State  vocational 
rehabilitation  programming  is 
concerned,  the  proposed  regulations 
revised  the  State  vocational 
rehabilitation  service  plan  requirements 
in  line  with  the  1978  Aonendments  to 
include  provisions — 

— ^To  expand  and  improve  the  use  of 
rehabilitation  facilities  in  the  delivery  of 
vocational  rehabilitation  services; 

— ^To  ensure  the  availability  of 
vocational  rehabilitation  personnel  able 
to  communicate  in  clients’  native 
languages  or  able  to  communicate  to 
clients  who  rely  on  special  modes  of 
communication; 

— ^To  ensure  coordination  with  State 
special  education  agencies  in  the 
delivery  of  vocational  rehabilitation 
services; 

— ^To  provide  newly  specified 
vocational  rehabilitation  services, 
including  telecommunications  systems, 
recorded  material  for  blind  individuals, 
and  captioned  materials  for  deaf 
individuals;  and 

— ^To  establish  and  maintain 
information  and  referral  programs. 

Other  proposed  regulatory  revisions 
to  the  State  vocational  rehabilitation 
service  programs  under  the  1978 
Amendments  were: 


— ^The  identification  of  the 
“designated  State  unit”  as  the 
administenng  organizational  unit 
responsible  for  directly  carrying  out  the 
State  vocational  rehabilitation  service 
program  under  the  Rehabilitation  Act; 

— The  conversion  of  the  State  plan  for 
vocational  rehabilitation  services  fi'om 
an  annual  plan  to  a  three-year  plan; 

— ^The  establishment  of  a  mechanism 
for  selecting  a  substitute  agency  to  carry 
out  the  vocational  rehabilitation  service 
program  in  a  State  when  necessary 
because  funds  have  been  withheld;  and 

— ^The  revision  of  procedures  affecting 
individualized  written  rehabilitation 
programs  to  require  both  that  the 
director  of  the  designated  State  unit 
establish  procedures  for  the  review  of 
any  decision  with  which  a  client  is 
dissatisfied  and  that  the  Secretary  of 
Education  make  recommendations  to  the 
State  unit  director  about  the  disposition 
of  any  case  still  unresolved  after  the 
director’s  review. 

The  1978  Amendments  also  added  an 
extensive  new  State/Federal  formula 
grant  program  for  providing  independent 
living  rehabilitation  services  ta  severely 
handicapped  individuals  in  order  to 
assist  them  to  achieve  a  higher  level  of 
independence  in  their  functioning  within 
their  commimities  and  their  families. 

The  proposed  regulations  not  only 
covered  all  statutory  changes  required 
for  the  State  plans  under  the  1978 
Amendments  but  also  included  a 
number  of  revised  regulations  in  other 
areas  of  program  practice  in  order  to 
update  them  and  remove  unnecessary 
regulatory  burden. 

After  the  proposed  regulations  were 
published.  Rehabilitation  Services 
Administration  staff  conducted  10 
briefing  meetings  throughout  the  coimtry 
to  ensure  that  interested  persons  in  the 
rehabilitation  community  had  an 
opportunity  to  become  thoroughly 
familiar  with  the  content  of  the 
proposed  regulations.  Special  emphasis 
in  the  briefing  meetings  was  given  to 
changes  in  the  proposed  regulations 
from  the  regulatory  provisions  in  effect. 
These  briefing  meetings  were  held  in 
Atlanta,  Boston,  Chicago,  Dallas, 
Denver,  Kansas  City,  New  York,  San 
Francisco,  Seattle  and  Washington,  D.C. 
and  were  attended  by  approximately 
1,000  people.  Participants  represented 
State  vocational  rehabilitation  agencies, 
volimtary  rehabilitation  agencies  and 
organizations,  rehabilitation  facilities, 
self-advocacy  support  groups, 
consumers  and  other  persons  with  an 
interest  in  the  rehabilitation  of  severely 
physically  and  mentally  disabled 
individuals. 
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Written  comments  and  suggestions  on 
the  proposed  regulations  were  invited 
from  the  public  until  February  27, 1980. 

Approximately  600  letters  were 
received  in  response  to  the  proposed 
regulations  and  three  letters  were 
received  concerning  the  earlier 
published  provision  concerning  the 
designation  of  a  substitute  State  agency. 
The  letters  contained  approximately 
3,500  specific  comments  on  individual 
items  in  the  proposed  regulations. 

All  comments  were  carefully 
reviewed  and  were  fully  considered.  As 
a  result  of  this  review,  a  number  of 
revisions  were  made  to  the  regulations, 
as  originally  proposed. 

The  most  significant  areas  of 
comment  on  the  proposed  regulations 
for  the  State  rehabilitation  progreuns  and 
the  conclusions  reached  after  review  of 
the  individual  comments  are 
summarized  in  Appendix  A  to  these 
regulations  on  a  section  by  section 
basis. 

On  May  4, 1980,  the  Department  of 
Education  was  established  and  the 
Rehabilitation  Services  Administration 
became  part  of  the  Office  of  Special 
Education  and  Rehabilitative  Services 
within  this  new  Department  These  final 
regulations  for  the  Rehabilitation  Act  do 
not  yet  fully  conform  with  the  format 
used  in  other  Department  of  Education 
programs.  These  regulations  are  being 
published  without  making  these  format 
changes  in  order  to  ensure  the  orderly 
administration  of  ongoing  State 
vocational  rehabilitation  and 
independent  living  rehabilitation 
program  activities.  An  additional  review 
of  these  regulations  will  also  be 
undertaken,  however,  to  bring  about 
conformity  with  other  Department  of 
Education  regulations.  These  State  plan 
regulations  in  Parts  361  and  365  will 
therefore  be  reorganized  and 
republished  in  the  revised  format  at  a 
later  time. 

The  Notice  of  Proposed  Rulemaking 
had  also  included  new  and  revised 
requirements  for  the  discretionary 
Federal  grant  programs  and  related 
assistance  auffiorized  under  the 
Rehabilitation  Act  of  1973,  as  amended. 
Regulations  for  these  programs  are  not 
being  published  at  this  time.  These 
regulations  will  be  published  separately 
in  the  Federal  Register  in  the  near 
future. 

Subpart  D  of  Part  361,  covering 
Payment  of  Costs  of  Vocational 
Rehabilitation  Services  for  Disabled 
Beneficiaries  fix)m  the  Social  Security 
Trust  Funds,  and  Subpart  E  governing 
Vocational  Rehabilitation  Services  for 
Supplemental  Security  Income 
Recipients  are  not  being  revised  at  this 
time.  The  administrative  responsibility 


for  these  programs  has  been  altered, 
however,  by  Section  201(a](4](A]  of  the 
Department  of  Education  Organization 
Act  (Pub.  L  96-88)  which  did  not 
transfer  to  the  Department  of  Education 
those  administrative  functions  which 
had  been  assigned  to  the  Secretary  of 
Health,  Education,  and  Welfare  under 
Sections  222  and  1615  of  the  Social 
Security  Act.  The  regulations  for  these 
programs  will  be  revised  after  the 
specific  operating  arrangements  have 
been  defined  in  an  interagency 
agreement  currently  being  developed  by 
the  Department  of  Education  and  the 
Department  of  Health  and  Human 
Services. 

It  is  also  noted  that  these  regulations 
remove  ficm  the  Code  of  Federal 
Regulations  Part  370  which  had 
previously  included  the  Secretary’s 
General  Standards  for  Evaluation. 
Although  no  longer  required  by  statute 
to  be  published  as  regulations,  the 
General  Standards  for  Evaluation  will 
be  published  in  a  slightly  revised  form 
as  a  Notice  in  the  F^eral  Renter  and 
they  will  continue  to  be  used  as  a 
general  guidance  in  the  evaluation  of 
vocatioi^  rehabilitation  programs  and 
activities. 

References  to  EDGAR 

Readers  will  note  that  references  to 
the  Education  Department  General 
Adminstrative  Regulations  (EE)GAR) 
cite  Title  34  of  the  Code  of  Federal 
Regulations.  EDGAR  was  transferred  to 
HUe  34  through  final  regulations 
published  in  the  Federal  Register  on 
November  21. 1980  (45  FR  77368). 

However,  EDGAR  was  initially 
published  in  the  Federal  Register  on 
April  3, 1980  (45  FR  22494)  undm-  Title  45 
of  the  Code  of  Federal  Relations 
(CFR).  For  readers  wishing  to  refer  to 
that  ^GAR  document,  the  following 
cross-references  will  be  helpful: 

— 45  CFR  Part  74  is  now  34  CFR  Part 
74. 

—45  CFR  Part  100a  is  now  34  CFR 
Part  75. 

—45  CFR  Part  100b  in  now  34  CFR 
Part  76. 

—45  CFR  Part  100c  in  now  34  CFR 
Part  77. 

Citation  of  Legal  Authority 

A  citation  of  statutory  authority  is 
placed  in  parentheses  on  the  line 
following  each  substantive  provision  of 
the  regulations.  The  first  citation  is  the 
appropriate  section  of  the  Rehabilitation 
Act  of  1973,  as  amended,  and  it  is 
followed  by  a  citation  to  the  same 
provision  in  the  United  States  Code. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers  84.128, 84.132,  State 


Vocational  Rehabilitation  and  Independent 
Living  Rehabilitation  Programs) 

Dated:  January  12, 1981. 

Shirley  M.  Hufstedlar, 

Secretary  of  Education. 

1.  Accordingly,  the  Secretary  amends 
Title  34  of  the  Code  of  Federal 
Regulations  by  revising  Subparts  A.  B, 

C,  F,  and  G  of  Part  361  to  read  as 
follows: 

PART  361— THE  STATE  VOCATIONAL 
REHABILITATION  SERVICES 
PROGRAM 

Subpart  A— General 

Sec. 

361.1  The  State  vocational  rehabilitation 
services  program. 

Subpart  B— State  Plans  for  Vocatfonai 
Rehabilitation  Servlcas 

State  Plan  Content:  Administration 

361.2  The  State  plan:  General  requirements. 

381.3  State  plan  approval. 

361.4  Withholding  of  funds. 

361.5  State  agency  for  administration. 

861.6  Organization  of  the  State  agency. 

361.7  Designation  of  substitute  State 
vocational  rehabilitation  agency. 

361.8  State  unit  director. 

361.9  Local  administration. 

361.10  Methods  of  administration. 

361.11  Shared  funding  and  administration  of 
special  joint  projects  or  programs. 

361.12  Waiver  of  Statewideness. 

361.13  Cooperative  programs  involving 
funds  from  other  public  agendee. 

361.14  Staffing  of  the  State’s  vocational 
rehabilitation  program. 

361.15  Affirmative  action  plan  kt 
handicapped  individuals. 

361.16  Staff  development 

361.17  State  studies  and  evaluations. 

361.18  Policy  development  consultation. 

361.19  Cooperation  with  other  public 
agencies. 

361.20  Establishment  and  maintenance  of 
information  and  referral  resources. 

361.21  State  plan  for  rehabilitation  facilities. 
361J!2  Utilization  of  rehabilitation  facilities. 

361.23  Reports. 

361.24  General  administrative  and  fiscal 
requirements. 

State  Plan  Content  Piovinon  and  Scope  of 
Service 

361.30  Processing  referrals  and  applications. 

361.31  EligibUity  for  vocational 
rehabilitation  services. 

361.32  Evaluation  of  vocational 
rehabilitation  potential:  Preliminary 
diagnostic  study. 

381.33  Evaluation  of  vocational 
rehabilitation  potential:  Thorough 
diagnostic  study. 

361.34  Extended  evaluation  to  determine 
vocational  rehabilitation  potentiaL 

361.35  Certification:  Eligibility,  extended 
evaluation  to  determine  vocational 
rehabilitation  potential;  ineligibility. 

361.36  Order  of  selection  for  services. 

361.37  Services  to  dvii  employees  of  the 
United  States. 
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361.38  Services  to  handicapped  American 
Indians. 

381.39  The  case  record  for  the  individual 

361.40  The  individualized  written 
rehabilitation  program:  Procedures. 

381.41  The  individualized  written 
rehabilitation  program:  Content. 

361.42  Scope  of  State  unit  program: 
Vocational  rehabilitation  services  for 
individuals. 

361.43  Individuals  determined  to  be 
rehabilitated. 

361.44  Authorization  of  services. 

361.45  Standards  for  facilities  and  providers 
or  services. 

381.46  Rates  of  pa^mient. 

361.47  Participation  by  handicapped 
individuals  in  the  costs  of  vocational 
rehabilitation  services. 

381.48  Administrative  review  of  State  unit 
action  and  fair  hearing;  review  by 
Secretary. 

361.49  Protection,  use,  and  release  of 
personal  information. 

361.M  Scope  of  State  unit  program: 

Management  services  and  supervision 
for  small  business  enterprises  for 
severely  handicapped  individuals. 

361.51  Scope  of  State  unit  program: 
Establishment  of  rehabilitation  facilities. 

361.52  Scope  of  State  unit  program: 
Construction  of  rehabilitation  facilities. 

361.53  Scope  of  State  unit  program: 

Facilities  and  services  for  groups  of 
handicapped  individuals. 

.361.54  Scope  of  State  unit  program: 
Telecommunications  systems. 

381.55  Scope  of  State  imit  program:  Special 
materials  for  blind  individuals  and  for 
deaf  individuals. 

361.56  Utilization  of  community  resources. 

361.57  UtUization  of  prohtmaking 
organizations  for  on-the-job  training  in 
connection  tvith  selected  projects. 

361.58  Periodic  review  of  extended 
employment  in  rehabilitation  facilities. 

Subpart  C— Financing  of  State  Vocational 

Rehabilitation  Programs 

Federal  Financial  Participation 

361.70  Effects  of  State  rules. 

361.71  Vocational  rehabilitation  services  to 
individuals. 

361.72  Management  services  and 
supervision  for  small  business 
enterprises  for  severely  handicapped 
individuals. 

361.73  Establishment  of  rehabilitation 
facilities. 

361.74  Construction  of  rehabilitation 
facilities. 

361.75  Other  vocational  rehabilitation 
services  for  the  benefit  of  groups  of 
handicapped  individuals. 

361.76  State  and  local  funds. 

361.77  Shared  funding  and  administration  of 
joint  projects  or  programs. 

361.78  Waiver  of  Stateivideness. 

Allotment  and  Payment 

361.85  Allotment  of  Federal  funds  for 
vocational  rehabilitation  services. 

361.86  PajHiients  for  allotments  for 
vocational  rehabilitation  services. 

361.67  Methods  of  computing  and  making 
payments. 


361.88  Refunds. 

361.89  Determining  to  which  fiscal  year 
expenditures  are  chargeable. 

361.90  Audite. 

361.91  Appeals  procedures  and 
expenditures  settlement. 

•  *  «  *  * 

Subpart  F — Grants  for  Innovation  and 
Expansion  of  Vocational  Rehabilitation 
Services 

361.150  Purpose. 

361.151  Special  project  requirements. 

361.152  Allotment  of  Federal  funds. 

361.153  Payments  from  allotments. 

361.154  Methods  of  computing  and  making 
payments. 

361.155  Reports. 

Subpart  G — Procedures  for  Hearings  on 
State  Plan  Conformity  and  Compliance 

361.170  General  provisions. 

361.171  How  to  request  a  hearing. 

361.172  Hearing  issues. 

361.173  What  ^e  purpose  of  a  hearing  is. 

361.174  Who  presides. 

361.175  How  to  be  a  party  or  an  amicus 
curiae  to  a  hearing. 

361.176  What  happens  to  a  petition. 

361.177  Rights  of  parties  and  amicus  curiae. 

361.178  Authority  of  presiding  officer. 

361.179  Discovery, 

361.180  How  evidence  is  handled. 

361.161  What  happens  to  unsponsored 

written  material. 

361.182  What  the  record  is. 

361.183  Posthearing  briefs. 

361.184  Decisions. 

361.185  When  a  decision  is  effective. 

361.186  How  the  State  may  appeal. 
Authority:  Section  12(c]  of  the 

Rehabilitation  Act  of  1973,  (29  U.S.C.  711(c)). 

Subpart  A<~Qeneral 

§  361.1  The  State  vocational  rehabilitation 
services  program. 

(a)  General.  Part  361  includes  all 
requirements  relative  to  the  conduct  of 
State  vocational  rehabilitation  service 
programs  under  State  plans  for 
vocational  rehabilitation  services 
authorized  under  Title  I  of  the 
Rehabilitation  Act  of  1973,  as  amended. 
Part  361  covers  procedures  to  be 
followed  by  a  State  vocational 
rehabilitation  agency  in  submitting  a 
State  plan  for  approval  by  the  Secretary 
and  the  required  scope  and  content  of 
an  appropriate  State  plan.  Part  361  also 
specifies  those  costs  under  State  plans 
for  which  Federal  financial  participation 
is  available. 

(b)  Regulations  which  apply  to  the 
State  vocational  rehabilitation  service 
program.  The  following  regulations 
apply  to  the  State  plan  for  vocational 
rehabilitation  services  program: 

(1)  The  Education  Division  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  Part  76  (State-administered 
programs)  and  34  CFR  Part  77 
(Definitions):  and 


(2)  The  regulations  in  this  Part  361. 

(c)  Definitions  which  apply  to  the 
state  vocational  rehabilitation  service 
program. 

(1)  The  following  terms  used  in  this 
Part  361  are  defined  in  34  CFR  Part  77: 

“EDGAR" 

"Fiscal  year” 

“Nonprofit" 

“Private" 

“Public" 

"Secretary" 

“State" 

“Work  of  Art" 

(2)  The  following  definitions  also 
apply  to  this  Part  361: 

“Act”  means  the  Rehabilitation  Act  of 
1973  (29  U.S.C.  701  et  seq.)  as  amended 
by  the  Rehabilitation,  Comprehensive 
Services,  and  Developmental 
Disabilities  Amendments  of  1978  (Pub. 

L.  95-602). 

(Section  12(c)  of  the  Act;  29  U.S.C.  711(c)) 

“American  Indian”  means  a  person 
who  is  a  member  of  an  Indian  tribe. 
(Section  12(c)  of  the  Act;  29  U.S.C.  711(c)) 

“Blind"  or  “blind  individual"  means  a 
person  who  is  blind  within  the  meaning 
of  the  law  relating  to  vocational 
rehabilitation  in  each  State. 

(Section  12(c)  of  the  Act;  29  U.S.C.  711(c)) 

“Commissioner"  means  the 
Commissioner  of  the  Rehabilitation 
Services  Administration. 

(Section  12(c)  of  the  Act;  29  U.S.C.  711(c)) 

“Construction  of  a  rehabilitation 
facility"  means; 

(i)  The  construction  of  new  buildings, 
the  acquisition  of  existing  buildings,  or 
the  expansion,  remodeling,  alteration  or 
renovation  of  existing  buildings  which 
are  to  be  utilized  for  rehabilitation 
facility  purposes;  or 

(ii)  The  acquisition  of  initial 
equipment  of  such  new,  newly  acquired, 
newly  expanded,  newly  remodeled, 
newly  altered  or  newly  renovated 
buildings. 

(Section  7(1)  of  the  Act;  29  U.S.C.  706(1)) 

“Designated  State  unit"  or  “State 
unit"  means  either 

(i)  The  State  agency  vocational 
rehabilitation  bureau,  division,  or  other 
organizational  unit  which  is  primarily 
concerned  with  vocational  rehabilitation 
or  vocational  and  other  rehabilitation  of 
handicapped  individuals  and  which  is 
responsible  for  the  administration  of  the 
vocational  rehabilitation  program  of  the 
State  agency;  or 

(ii)  The  independent  State 
commission,  board,  or  other  agency 
which  has  vocational  rehabilitation,  or 
vocational  and  other  rehabilitation  as  its 
primary  function. 
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(Section  7(3)  of  the  Act;  29  U.S.C.  70e(d)) 

“Eligible"  or  "eligibility,”  when  used 
in  relation  to  an  individual’s 
qualification  for  vocational 
rehabilitation  services,  refers  to  a 
certification  that: 

(i]  An  individual  has  a  physical  or 
mental  disability  which  for  that 
individual  constitutes  or  results  in  a 
substantial  handicap  to  employment, 
and 

(ii)  Vocational  rehabilitation  services 
may  reasonably  be  expected  to  benefit 
the  individual  in  terms  of  employability. 
(Section  7(7)  of  the  Act;  29  U.S.C.  706(7)) 

“Employability”  refers  to  a 
determination  that  the  provision  of 
vocational  rehabilitation  services  is 
likely  to  enable  an  individual  to  enter  or 
retain  employment  consistent  with  his 
capacities  and  abilities  in  the 
competitive  labor,  market;  the  practice  of 
a  profession;  self-employment; 
homemaking;  farm  or  family  work 
(including  work  for  which  payment  is  in 
kind  rather  than  in  cash);  sheltered 
employment;  homebound  employment; 
or  other  gainful  work. 

(Section  12(c)  of  the  Act;  29  U.S.C.  711(cl) 

“Establishment  of  a  rehabilitation 
facility”  means; 

(i)  The  acquisition,  expansion, 
remodeling,  or  alteration  of  existing 
buildings,  necessary  to  adapt  them  or 
increase  their  effectiveness  for 
rehabilitation  facility  purposes; 

(ii)  The  acquisition  of  initial  or 
additional  equipment  for  these  buildings 
essential  for  providing  vocational 
rehabilitation  services;  or 

(iii)  The  initial  or  additional  staffing  of 
a  rehabilitation  facility  for  a  period,  in 
the  case  of  any  individual  st^  person, 
not  longer  than  4  years  and  3  months. 
(Section  7(4)  of  the  Act;  29  U.S.C.  706(4)) 

“Evaluation  of  vocational 
rehabilitation  potential”  means,  as 
appropriate,  in  each  case: 

(i)  A  preliminary  diagnostic  study  to 
determine  that  an  individual  is  eligible 
for  vocational  rehabilitation  services; 

(ii)  A  thorough  diagnostic  study 
consisting  of  a  comprehensive 
evaluation  of  pertinent  factors  bearing 
on  the  mdividual's  handicap  to 
employment  and  vocational 
rehabilitation  potential,  in  order  to 
determine  which  vocational 
rehabilitation  services  may  be  of  benefit 
to  the  individual  in  terms  of 
employability; 

(iii)  Any  other  goods  or  services 
necessary  to  determine  the  nature  of  the 
handicap  and  whether  it  may 
reasonably  be  expected  that  the 
individual  can  benefit  fi'om  vocational 


rehabilitation  services  in  terms  of 
employability; 

(iv)  Referral  to  other  agencies  or 
organizations,  when  appropriate;  and 

(v)  The  provision  of  vocational 
rehabilitation  services  to  an  individual 
during  an  extended  evaluation  of 
rehabilitation  potential  for  the  purpose 
of  determining  whether  the  individual  is 
a  handicapped  individual  for  whom  a 
vocational  goal  is  feasible. 

(Section  7(5)  of  the  Act;  29  U.S.C  708(5)) 

“Family  member”  or  “member  of  the 
family”  means  any  relative  by  blood  or 
marriage  of  a  handicapped  individual 
and  other  individual  living  in  the  same 
household  with  whom  the  handicapped 
individual  has  a  close  interpersonal 
relationship. 

(Section  103(a)(3)  of  the  Act;  29  U.S.C. 
723(a)(3)) 

“Handicapped  individual"  except  in 
§  361.15(b),  §301.51(e),  and  §  361.52(g) 
means  an  individual: 

(i)  Who  has  a  physical  or  mental 
disability  which  for  that  individual 
constitutes  or  results  in  a  substantial 
handicap  to  emplojrment;  and 

(ii)  Who  can  reasonably  be  expected 
to  benefit  in  terms  of  employability  from 
the  provision  of  vocational 
rehabilitation  services,  or  for  whom  an 
extended  evaluation  of  vocational 
rehabilitation  potential  is  necessary’  to 
determine  whether  he  or  she  might 
reasonably  be  expected  to  benefit  in 
terms  of  employability  from  the 
provision  of  vocational  rehabilitation 
services; 

(Section  7(7)(A)  of  the  Act;  29  U.S.C. 
706(7)(A)) 

“Handicapped  individual,"  for 
purposes  of  §  361.15(b),  §  361.51(e),  and 
§  361.52(g),  means  an  individual: 

(i)  Who  has  a  physical  or  mental 
impairment  which  substantially  limits 
one  or  more  major  life  activities: 

(ii)  Who  has  a  record  of  such  an 
impairment;  or 

(iii)  Who  is  regarded  as  having  such 
an  impairment. 

(Section  7(7)(B)  of  the  Act;  29  U  S.C. 
706(7)(B)) 

“Local  agency,”  unless  the  context 
clearly  indicates  difierently,  means  an 
agency  of  a  unit  of  general  local 
government  or  of  an  Indian  tribal 
organization  (or  combination  of  such 
units  or  organizations)  which  has  the 
sole  responsibility  under  an  agreement 
with  the  State  agency  to  conduct  a 
vocational  rehabilitation  program  in  the 
locality  under  the  supervision  of  the 
State  agency  in  accordance  with  the 
State  plan. 

(Section  7(8)  of  the  Act;  29  U.S.C.  708(8) 


“Physical  and  mental  restoration 
services”  means: 

(i)  Medical  or  corrective  surgical 
treatment: 

(ii)  Diagnosis  and  treatment  for 
mental  or  emotional  disorders  by  a 
physician  skilled  in  the  diagnosis  and 
treatment  of  such  disorders  or  by  a 
psychologist  licensed  or  certified  in 
accordance  with  State  laws  and 
regulations; 

(iii)  Dentistry; 

(iv)  Nursing  services; 

(v)  Necessary  hospitalization  (either 
inpatient  or  outpatient  care)  in 
connection  with  siu’gery  or  treatment 
and  clinic  services; 

(vi)  Convalescent  or  nursing  home 
care; 

(vii)  Drugs  and  supplies: 

(viii)  Prosthetic,  orthotic  or  other 
assistive  devices  including  hearing  aids, 
essential  to  obtaining  or  retaining 
employment: 

(ix)  Eyeglasses  and  visual  services, 
including  visual  training,  and  the 
examination  and  services  necessary  for 
the  prescription  and  provision  of 
eyeglasses,  contact  lenses,  microscopic 
lenses,  telescopic  Ibises,  and  other 
special  visual  aids,  prescribed  by  a 
physician  skilled  in  diseases  of  the  eye 
or  by  an  optometrist,  whichever  the 
individual  may  select; 

(x)  Podiatry; 

(xi)  Physical  therapy, 

(xii)  Occupational  therapy 

(xiii)  Speech  or  hearing  therapy, 

(xiv)  Psychological  services; 

(xv)  Therapeutic  recreation  services; 

(xvi)  Medical  or  medically  related 
social  work  services; 

(xvii)  Treatment  of  either  acute  or 
chronic  medical  complications  and 
emergencies  which  are  associated  with 
or  arise  out  of  the  provision  of  physical 
and  mental  restoration  services;  or 
which  are  inherent  in  the  condition 
under  treatment; 

(xviii)  Special  services  for  the 
treatment  of  individual  suffering  from 
end-stage  renal  disease,  including 
transplantation,  dialysis,  artificial 
kidneys,  and  supplies;  and 

(xix)  Other  medical  or  medically 
related  rehabilitation  services  including 
art  therapy,  dance  therapy,  music 
therapy  and  psychodrama. 

(Section  103(a)(4)  of  the  Act;  29  U.S.C 
723(a)(4)) 

“Physical  or  mental  disability”  means 
a  physical  or  mental  condition  which 
materially  limits,  contributes  to  limiting 
or,  if  not  corrected,  will  probably  result 
in  limiting  an  individual’s  employment 
activities  or  vocational  functioning. 

(SecUon  7(7)(A)(j)  of  the  Act;  29  U.S.C. 
706(7)(A)(i)) 
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“Rehabilitation  facility"  means  a 
facility  which  is  operated  for  the 
primary  purpose  of  providing  vocational 
rehabilitation  services  to  handicapped 
individuals,  and  which  provides  singly 
or  in  combination  one  or  more  of  the 
following  services  for  handicapped 
individuals: 

(i)  Vocational  rehabilitation  services, 
including  under  one  management, 
medical,  psychiatric,  psychological, 
social,  and  vocational  services; 

(ii)  Testing,  fitting,  or  training  in  the 
use  of  prosthetic  and  orthotic  devices; 

(iii)  Prevocational  conditioning  or 
recreational  therapy; 

(iv)  Physical  and  occupational 
therapy; 

(v)  Speech  and  hearing  therapy; 

(vi)  Psychological  and  social  services; 

(vii)  Evaluation  of  rehabilitation 
potential; 

(xdii)  Personal  and  work  adjustment; 

(ix)  Vocational  training  with  a  view 
toward  career  advancement  (in 
combination  with  other  rehabilitation 
services); 

(x)  Evaluation  or  control  of  specific 
disabilities; 

(xi)  Orientation  and  mobility  services 
and  other  adjustment  services  to  blind 
individuals;  and 

(xii)  Transitional  or  extended 
employment  for  those  handicapped 
individuals  who  cannot  be  readily 
absorbed  in  the  competitive  labor 
market. 

(SecUon  7(11)  of  the  Act  29  U.S.C.  706(11)) 

“Reservation”  means  a  Federal  or 
State  Indian  reservation,  public  domain 
Indian  allotment,  former  Indian* 
reservation  in  Oklahoma,  and  land  held 
by  incorporated  Native  groups,  regional 
corporations  and  village  corporations 
under  the  provisions  of  the  Alaska 
Native  Claims  Settlement  Act. 

(Section  130(e)  of  the  Act  29  U.S.C.  750(e)) 

“Severely  handicapped  individual" 
means  a  handicapped  individual; 

(i)  Who  has  a  severe  physical  or 
mental  disability  which  seriously  limits 
one  or  more  functional  capacities 
(mobility,  communication,  self-care,  self- 
direction,  work  tolerance,  or  work  skills) 
in  terms  of  employability;  and 

(ii)  Whose  vocational  rehabilitation 
can  be  expected  to  require  multiple 
vocational  rehabilitation  services  over 
an  extended  period  of  time;  and 

(iii)  Who  has  one  or  more  physical  or 
mental  disabilities  resulting  fi'om 
amputation,  arthritis,  blindness,  cancer, 
cerebral  palsy,  cystic  fibrosis,  deafiiess, 
heart  disease,  hemiplegia,  hemophilia, 
respiratory  or  pulmonary  dysfunction, 
mental  retardation,  mental  illness, 
multiple  sclerosis,  muscular  dystrophy, 


musculo-skeletal  disorders,  neurological 
disorders  (including  stroke  and 
epilepsy),  paraplegia,  quadriplegia,  and 
other  spinal  cord  conditions,  sickle  cell 
anemia,  specific  learning  disability,  and 
end-stage  renal  disease,  or  another 
disability  or  combination  of  disabilities 
determined  on  the  basis  of  an 
evaluation  of  rehabilitation  potential  to 
cause  comparable  substantial  functional 
limitation. 

(Section  7(13)  of  the  Act;  29  U.S.C.  706(13)) 

“State  agency”  means  the  sole  State 
agency  designated  to  administer  (or 
supervise  local  administration  of)  the 
State  plan  for  vocational  rehabilitation 
services.  The  term  includes  the  State 
agency  for  the  blind,  if  designated  as  the 
sole  State  agency  with  respect  to  that 
part  of  the  plan  relating  to  the 
vocational  rehabilitation  of  blind 
individuals. 

(Section  101(a)(1)(A)  of  the  Act;  29  U.S.C. 
721(a)(1)(A)) 

“State  plan”  means  the  State  plan  for 
vocational  rehabilitation  services,  or  the 
vocational  rehabilitation  services  part  of 
a  consolidated  rehabilitation  plan  under 
§  361.2(d)  of  this  part. 

(Section  12(c)  of  the  Act;  29  U.S.C.  711(c)} 

“Substantial  handicap  to 
employment”  means  that  a  physical  or 
mental  disability  (in  light  of  attendant 
medical,  psychological,  vocational, 
educational,  and  other  related  factors) 
impedes  an  individual’s  occupational 
performance,  by  preventing  his 
obtaining,  retaining,  or  preparing  for 
employment  consistent  with  his 
capacities  and  abilities. 

(Sections  7(7)(A)(i)  and  12(c)  of  the  Act;  29 
U.S.C.  706(7)(A)(i)  and  711(c)) 

“Vocational  rehabilitation  services” 
when  provided  to  an  individual,  means 
those  services  listed  in  §  361.42  of  this 
part. 

(Section  103(a)  of  the  Act,  29  U.S.C.  723(a)) 

“Vocational  rehabilitation  services” 
when  provided  for  the  benefit  of  groups 
of  individuals,  also  means: 

(i)  In.  the  case  of  any  type  of  small 
business  enterprise  operated  by 
severely  handicapped  individuals  under 
the  supervision  of  the  State  unit, 
management  services,  and  supervision 
and  acquisition  of  vending  facilities  or 
other  equipment,  and  initial  stocks  and 
supplies: 

(ii)  The  establishment  of  a 
rehabilitation  facility; 

(iii)  The  construction  of  a 
rehabilitation  facility; 

(iv)  The  provision  of  other  facilities 
and  services,  including  services 
provided  at  rehabilitation  facilities, 
which  promise  to  contribute 


substantially  to  the  rehabilitation  of  a 
group  of  individuals  but  which  are  not 
related  directly  to  the  individualized 
written  rehabilitation  program  of  any 
one  handicapped  individual; 

(v)  The  use  of  existing 
telecommunications  systems;  and 

(vi)  The  use  of  services  providing 
recorded  material  for  blind  persons  and 
captioned  films  or  video  cassettes  for 
deaf  persons. 

(Section  103(b)  of  the  Act;  29  U.S.C.  723(b)) 

“Workshop”  means  a  rehabilitation 
facility,  or  that  peirt  of  a  rehabilitation 
facility,  engaged  in  production  or  service 
operation  for  the  primary  purpose  of 
providing  gainful  employment  as  an 
interim  step  in  the  rehabilition  process 
for  those  who  cannot  be  readily 
absorbed  in  the  competitive  labor 
market  or  during  such  time  as 
employment  opportimities  for  them  in 
the  competitive  labor  market  do  not 
exist. 

(Sections  7(11)  and  12(c)  of  the  Act;  29  U.S.C. 
706(11)  and  711(c)) 

Subpart  B>-State  Plans  for  Vocational 
Rehabilitation  Services 

State  Plan  Content:  Administration 

§  361.2  The  State  plan;  General 
requirements. 

(a)  Purpose.  In  order  for  a  State  to  be 
eligible  for  grants  from  the  allotment  of 
funds  under  Title  I  of  the  Act,  it  must 
submit  an  approvable  State  plan 
covering  a  three-year  period  and 
meeting  Federal  requirements.  The  State 
plan  must  provide  for  financial 
participation  by  the  State,  or  if  the  State 
chooses,  by  the  State  and  local  agencies 
jointly,  and  must  provide  that  it  will  be 
in  effect  in  all  political  subdivisions  of 
the  State,  except  as  specifically 
provided  in  §  361.11  (Shared  funding 
and  administration  of  special  joint 
projects  or  programs)  and  §  361.12 
(Waiver  of  Statewideness). 

(b)  Form  and  content.  The  State  plan 
must  contain,  in  the  form  prescribed  by 
the  Secretary  a  description  of  the  State’s 
vocational  rehabilitation  program,  the 
plans  and  policies  to  be  followed  in 
carrying  out  the  program  and  other 
information  requested  by  the  Secretary. 
The  State  plan  must  consist  of: 

(1)  A  part  providing  detailed 
conunitments  specified  by  the  Secretary 
which  must  be  amended  or  reaffirmed 
every  three  years;  and 

(2)  A  part  containing  a  fiscal  year 
progammming  description,  based  on  the 
findings  of  the  continuing  Statewide 
studies  (§  361.17),  the  annual  evaluation 
of  the  effectiveness  of  the  State’s 
program  (§  361.17)  and  other  pertinent 
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reviews  and  studies.  This  annual 
programming  description  must  include: 

(i)  Changes  in  policy  resulting  from 
the  continuing  Statewide  studies  and  the 
annual  evaluation  of  the  effectiveness  of 
the  program; 

(ii)  Estimates  of  die  number  of 
handicapped  individuals  who  will  be 
served  with  funds  provided  under  the 
Act; 

(iii)  A  description  of  the  methods  used 
to  expand  and  improve  services  to  those 
individuals  who  are  the  most  severely 
handicapped; 

(iv)  A  description  of  the  order  of 
selection  (§  361.36)  of  groups  of 
handicapped  individuals  to  whom 
vocational  rehabilitation  services  will 
be  provided  (unless  the  designated  State 
unit  assures  that  it  is  serving  all  eligible 
handicapped  individuals  who  apply); 
and 

(v)  A  statement  of  the  general 
outcome  and  service  goals  to  be 
achieved  for  handicapped  individuals  in 
each  priority  category  within  the  order 
of  selection  in  effect  in  the  State  emd  the 
time  within  which  these  goals  may  be 
achieved.  These  goals  must  include 
those  objectives,  established  by  the 
State  imit  and  consistent  with  those  set 
by  the  Secretary  in  insfructions 
concerning  the  State  plan,  which  are 
measurable  in  terms  of  service 
expansion  or  program  improvement  in 
specified  program  areas,  and  which  the 
State  imit  plans  to  achieve  during  a 
speciBed  period  of  time. 

(c)  Separate  part  relating  to 
rehabilitation  of  the  blind.  If  a  separate 
State  agency  for  the  blind  administers  or 
supervises  the  administration  of  that 
part  of  the  State  plan  relating  to  the 
rehabilitation  of  blind  individuals,  that 
part  of  the  State  plan  must  meet  all 
requirements  applicable  to  a  separate 
State  plan. 

(d)  Consolidated  rehabilitation  plan. 
The  State  may  choose  to  submit  a 
consolidated  rehabilitation  plan  which 
includes  the  State  plan  for  vocational 
rehabilitation  services  and  either  the 
State  plan  for  independent  livmg 
rehabilitation  services  or  the  State’s 
plan  for  its  program  for  persons  with 
developmental  disabilities,  or  both.  If 
the  State's  plan  for  persons  with 
developmental  disabilities  is  included, 
the  State  planning  and  advisory  council 
for  developmental  disbilities  and  the 
agency  or  agencies  administering  the 
State’s  program  for  persons  with 
developmental  disabilities  must  have 
concurred  in  the  submission  of  the 
consolidated  rehabilitation  plan.  A 
consolidated  rehabilitation  plan  must 
comply,  and  be  administered  in 
accordance  with,  this  Act  and  the 
Developmental  Disabilities  Assistance 


and  Bill  of  Rights  Act.  The  Secretary 
may  approve  the  consolidated 
rehabilitation  plan  to  serve  as  the 
substitute  for  the  separate  plans  which 
would  otherwise  be  required. 

(e)  Designation  of  a  new  State  agency 
or  a  new  State  unit  Before  designating  a 
new  State  agency  or  a  new  State  unit, 
the  chief  administrative  officer  of  the 
State  agency  must  assure  the  Secretary 
in  writing  that  the  vocational 
rehabilitation  program  will  continue  to 
operate  in  conformity  with  the  most 
recent  approved  State  plan,  until  a  new 
State  plan  is  submitted.  The  State 
agency  must  submit  a  new  State  plan 
within  90  days  following  the  designation 
of  a  new  State  agency  or  a  new  State 
unit. 

(f)  Transition  to  new  State  agency  or 
State  unit  When  a  new  State  agency  or 
a  new  State  unit  is  designated  under 
paragraph  (e)  of  this  section,  the  State 
agency  must  turn  over  to  that  agency 
program  and  financial  records  and  other 
pertinent  information  and  resources 
necessary  for  the  effective  conduct  of 
the  vocational  rehabilitation  program. 

(Sections  6  and  101(a)  of  the  Act;  29  U.S.C 
705  and  721(a)) 

§  361.3  State  plan  approval. 

The  State  plan  must  be  submitted  for 
approval  for  each  three-year  period  no 
later  than  July  1  of  the  year  preceding 
the  first  fiscal  year  for  which  the  State 
plan  is  submitted. 

(Section  101(b)  of  the  Act;  29  U.S.C.  721(b)) 

§  361.4  Withholding  of  funds. 

(a)  When  withheld.  Payments  under 
sections  111  or  121  of  the  Act  may  be 
withheld,  suspended,  or  limited  as 
provided  by  section  101(c)  of  the  Act, 
when  after  a  reasonable  notice  and 
opportunity  for  hearing  has  been  given 
to  the  State  agency,  the  Commissioner 
finds  that: 

(1)  The  State  plan  has  been  so 
changed  that  it  no  longer  conforms  with 
the  requirements  of  section  101(a)  of  the 
Act,  or 

(2)  In  the  administration  of  the  State 
plan,  there  is  a  failure  to  comply 
substantially  with  any  provision  of  such 
plan. 

(b)  Notification  to  State  agency.  The 
State  agency  is  notified  of  the  decision. 

(c)  Judicial  review.  The  decision  to 
withhold,  suspend,  or  limit  payments 
described  in  paragraph  (a)  of  this 
section  may  be  appealed  to  the  U.S. 
Court  of  Appeals  for  the  circuit  in  which 
the  State  is  located,  in  accordance  with 
sectio'n  101(d)  of  the  Act. 

(d)  Informal  discussions.  Hearings 
described  in  paragraph  (a)  of  this 
section  are  not  called  until  after 


reasonable  effort  has  been  made  to 
resolve  the  questions  involved  by 
conference  and  discussion  with  State 
officials. 

(Sections  101(c)(1)  and  101(d)  of  dw  Acf;  29 
U.S.C.  721(c)(1)  and  721(d)) 

§  361.5  State  agency  for  administration. 

(a)  Designation  of  sole  State  agency. 
The  State  plan  must  designate  a  State 
agency  as  the  sole  State  agency  to 
administer  the  State  plan,  or  to 
supervise  its  administration  in  a 
political  subdivision  of  the  State  by  a 
sole  local  agency.  In  the  case  of 
American  Samoa,  the  State  plan  must 
designate  the  Govemcr;  in  the  case  of 
the  Trust  Territory  of  the  Pacific  Islands, 
the  State  plan  must  designate  the  High 
Commissioner. 

(b)  Sola  State  agency.  The  State  plan 
must  provide  that  the  sole  State  agency, 
except  for  American  Samoa,  and  the 
Trust  Territory  of  the  Pacific  Islands, 
and  except  for  a  sole  State  agency  for 
the  blind  as  specified  in  paragraph  (c)  of 
this  section,  must  be: 

(1)  A  State  agency  primarily 
concerned  with  vocational 
rehabilitation,  or  vocational  and  other 
rehabilitation  of  handicapped 
indmduals.  This  agency  must  be  an 
independent  State  commission,  board, 
or  odier  agency,  which  has  as  its  major 
function  vocational  rehabilitation,  or 
vocational  and  other  rehabilitation  of 
handicapped  individuals.  The  agency 
must  have  the  authority,  subject  to  tlie 
supervision  of  the  Office  of  Governor, 
when  appropriate,  to  define  the  scope  of 
the  vocational  rehabilitation  program 
within  the  provision  of  State  and 
Federal  law,  and  to  direct  its 
administration  without  external 
administrative  controls;  or 

(2)  The  State  agency  administering  or 
supervising  the  administration  of 
education  or  vocational  education  in  the 
State;  or 

(3)  A  State  agency  which  includes  at 
least  two  other  major  organi:  ;ationa] 
units,  each  of  whicb  administers  one  or 
more  of  the  State’s  major  programs  of 
public  education,  public  health,  public 
welfare,  or  labor. 

(c)  Sole  State  agency  for  the  blind. 
Where  the  State  commission  for  the 
blind  or  other  agency  which  provides 
assistance  or  services  to  the  blind  is 
authorized  under  State  law  to  provide 
vocational  rehabilitation  services  to 
blind  individuals,  this  agency  may  be 
deugnated  as  the  sole  State  agency  to 
administer  the  pctrt  of  the  plan  under 
which  vocational  rehabilitation  services 
are  provided  for  the  blind  or  to 
supervise  its  administration  in  a 
political  subdivision  of  the  State  by  a 
sole  local  agency. 
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(d)  Authority.  The  State  plan  must  set 
forth  the  legal  basis  for  administration 
by  sole  local  rehabilitation  agencies,  if 
applicable. 

(e)  Responsibility  for  administration. 
The  State  plan  must  assure  that  all 
decisions  affecting  eligibility  for,  the 
nature  and  scope  of  available  vocational 
rehabilitation  services,  and  the 
provision  of  these  services  are  made  by 
the  State  agency  through  its  designated 
State  unit,  or  by  a  designated  vocational 
rehabilitation  imit  of  a  local  agency 
under  the  supervision  of  the  designated 
State  unit.  This  responsibility  may  not 
be  delegated  to  any  other  agency  or 
individual. 

(Sections  101(a)(1)  and  101(a)(2)  of  the  Act:  29 
U.S.C.  721(a)(1)  and  721(a)(2)) 

§  361.6  Organization  of  the  State  agency. 

(a)  Organization.  The  State  plan  must 
describe  the  organizational  structure  of 
the  State  agency,  including  a  description 
of  organizational  units,  the  programs 
and  functions  assigned  to  each,  and  the 
relationships  among  these  units  within 
the  State  agency.  These  descriptions 
must  be  accompanied  by  organizational 
charts  reflecting: 

(1)  The  relationship  of  the  State 
agency  to  the  Governor  and  his  or  her 
office  and  to  other  agencies 
administering  major  programs  of  public 
education,  public  health,  public  welfare, 
or  labor  of  parallel  statxire  within  the 
State  government;  and 

(2)  The  internal  structure  of  the  State 
agency  and  the  designated  State  unit,  if 
applicable.  The  organizational  structure 
must  provide  for  all  the  vocational 
rehabilitation  functions  for  which  the 
State  agency  is  responsible,  and  for 
clear  lines  of  administrative  and 
supervisory  authority. 

(d)  Designated  State  unit.  Where  the 
designated  State  agency  is  of  the  t3rpe 
specified  in  §  361.5(b)  (2)  or  (3),  or 
§  361.5(c),  the  State  plan  must  assure 
that  the  agency  (or  each  agency,  where 
two  agencies  are  designated),  includes  a 
vocational  rehabilitation  bureau, 
division  or  other  organizational  unit 
which: 

(1)  Is  primarily  concerned  with 
vocational  rehabilitation,  or  vocational 
and  other  rehabilitation  of  handicapped 
individuals,  and  is  responsible  for  fte 
administration  of  the  State  agency’s 
vocational  rehabilitation  program, 
which  includes  the  determination  of 
eligibility  for;  the  determination  of  the 
nature  and  scope  of;  and  the  provision 
of  vocational  rehabilitation  services 
under  the  State  plan; 

(2)  Has  a  full  time  director  in 
accordance  with  §  361.8;  and 


(3)  Has  a  sta^,  all  or  almost  all  of 
whom  are  employed  full  time  on  the 
rehabilitation  work  of  the  organizational 
unit. 

(c)  Location  of  designated  State  unit. 

(1)  The  State  plan  must  assure  that  the 
designated  State  unit,  specified  in 
paragraph  (b)  of  this  section,  is  located 
at  an  organizational  level  and  has  an 
organizational  status  within  the  State 
agency  comparable  to  that  of  other 
major  organizational  units  of  the  agency, 
or  in  the  case  of  an  agency  described  in 
§  361.5(b)(2),  the  imit  must  be  so  located 
and  have  that  status,  or  the  director  of 
the  unit  must  be  the  executive  officer  of 
the  State  agency. 

(2)  In  the  case  of  a  State  which  has 
not  designated  a  separate  State  agency 
for  the  blind  as  provided  for  in  §  361.5 
the  State  may  assignj'esponsibility  for 
the  part  of  the  plan  under  which 
vocational  rehabilitation  services  are 
provided  to  blind  individuals  to  one 
organizational  unit  of  the  State  agency 
and  may  assign  responsibility  for  the 
rest  of  the  plan  to  another 
organizational  unit  of  the  agency,  with 
the  provisions  of  paragraphs  (b)  and 
(c)(1)  of  this  section  applying  separately 
to  each  of  these  units. 

(Section  101(a)(2)  of  the  Act;  29  U.S.C. 
721(a)(2)) 

§361.7  Designation  of  substitute  State 
vocational  rehabilitation  agency. 

(a)  General  Provisions.  (1)  If  the 
Secretary  has  withheld  all  fimding  from 
a  State  under  §  361.4,  designate  another 
agency  to  substitute  for  the  State  agency 
in  carrying  out  the  State’s  program  of 
vocational  rehabilitation  services.  Funds 
are  considered  to  be  withheld  when  a 
final  administrative  decision  under 

§  361.4  is  in  effect  and  funds  either  are 
not  granted  to  a  State  agency  or  are 
granted  to  the  State  agency  to  enable  it 
to  operate  the  program  on  a  temporary 
basis  pending  the  orderly  transition  of 
responsibility  to  a  substitute  agency. 

(2)  Any  public  agency  or  nonprofit 
organization  or  agency  within  the  State 
or  any  political  subdivision  of  the  State 
may  apply  for  designation  as  a 
substitute  agency. 

(3)  To  be  eligible  for  designation  as  a 
substitute  agency,  the  applicant  must 
submit  a  proposal  for  a  substitute  State 
plan  which  meets  the  requirements  of 
this  part 

(4)  'The  substitute  State  plan  covers  a 
three-year  period  or  the  remaining 
portion  of  die  period  covered  by  ^e 
previously  approved  State  plan.  The 
Secretary  may  not  make  a  grant  to  a  , 
substitute  agency  until  he  approve  its 
plan. 

(b)  Proposal  submittal,  a  proposal  for 
submitting  a  substitute  State  plan  must 


be  in  the  format  required  by  the 
Secretary. 

(c)  Factors  considered  in  evaluating 
proposals.  In  selecting  a  substitute 
agency,  the  Secretary  considers  the 
following  factors: 

(1)  The  program  and  financial 
capacity  of  the  applicant  agency  for 
carrying  out  a  program  of  vocational 
rehabilitation  services,  including  the 
source  of  funds  to  be  contributed  in 
order  to  match  Federal  funds; 

(2)  The  organizational  structure  of  the 
applicant  agency; 

(3)  The  qualifications  to  be  required  of 
the  applicant  agency  staff;  and 

(4)  'The  extent  to  which  the  proposed 
State  vocational  rehabilitation  service 
program  is  comparable  to  the  program 
which  had  been  carried  out  imder  the 
most  recent  previously  approved  State 
plan  in  the  State. 

(d)  Review  of  proposals.  In  selecting  a 
substitute  agency,  the  Secretary 
evaluates  the  relative  merit  of  all 
proposals  which  are  submitted. 

(e)  Substitute  agency  matching  share. 
The  Secretary  shall  not  make  any 
payment  to  the  substitute  agency  unless 
it  has  provided  assurances  that  it  will 
contribute  the  same  proportion  of  the 
total  amount  of  funds  as  the  State  would 
have  been  obligated  to  contribute  if  the 
State  agency  were  carrying  out  the 
vocational  rehabilitation  service 
program. 

(fi  State  agency  re-designation.  If  the 
State  agency  changes  its  State  plan  or 
agrees  to  change  its  administration  of 
the  plan  to  comply  with  Federal 
requirements,  the  State  agency  is 
redesignated  as  the  agency  to  operate 
the  vocational  rehabilitation  program. 
The  State  agency  resumes  its  operation 
of  the  program  either  at  the  end  of  the 
three-year  period  for  which  the 
substitute  State  plan  has  been  approved 
or  on  any  earlier  date  determined  by  the 
Secretary  after  agreement  by  the 
substitute  agency  and  the  State  agency. 

(Section  101(c)(2)  of  the  Act;  29  U.S.C. 
721(c)(2)) 

§  361.8  State  unit  director. 

’The  State  plan  must  assure  that  there 
will  be  a  full-time  director  who  directs 
the  State  agency  specified  in 
§  361.5(b)(1)  or  the  designated  State  unit 
specified  in  §  361.6(b). 

(Sec.  101(a)(2)(A)  of  the  Act;  29  U.S.C. 
721(a)(2)(A)) 

§  361.9  Local  administration. 

(a)  Scope  of  written  agreement.  ’The 
State  plan  must  assure  ^at  any  local 
administration  of  the  plan  by  a  sole 
local  agency  is  based  on  a  written 
agreement  between  the  local  agency  and 
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the  designated  State  unit  with  the 
concurrence  of  the  State  agency  which: 

(1)  Indicates  that  the  local  agency  will 
conduct  a  vocational  rehabilitation 
program  through  its  designated  unit 
under  the  supervision  of  the  designated 
State  unit  in  accordance  with  the  State 
plan  and  in  compliance  with  Statewide 
standards  established  by  the  designated 
State  unit; 

(2)  Assures  that  the  designated  unit  of 
the  local  agency  will  be  responsible  for 
carrying  out  the  vocational 
rehabilitation  program  and  will  meet  the 
requirements  for  Ais  unit  specified  in 

§  361.6(b); 

(3)  Describes  the  methods  to  be 
followed  by  the  designated  State  unit  in 
its  supervision  of  the  local  agency’s 
vocational  rehabilitation  program; 

(4)  Indicates  the  basis  on  which  the 
designated  State  unit  participates 
Hnancially  in  its  locally  administered 
vocational  rehabilitation  programs; 

(5)  Indicates  whether  the  local  unit 
will  utilize  another  local  public  or 
nonprofit  agency  in  providing  vocational 
rehabilitation  services  to  handicapped 
individuals,  and  the  arrangements  to  be 
made;  and 

(6)  Assures  that  the  sole  local  agency 
will  be  responsible  through  its 
designated  unit  for  the  administration  of 
the  vocational  rehabilitation  program 
and  will  employ  staff  for  carrying  out 
the  vocational  rehabilitation  program 
including  a  full-time  director. 

(b)  Responsibility  of  local  agency.  If 
the  State  plan  provides  for  local 
administration,  it  must  assure  that  the 
sole  local  agency  is  responsible  through 
its  designated  unit  for  the  administration 
of  the  program  within  the  political 
subdivision  which  it  serves.  A  separate 
local  agency  serving  the  blind  may 
administer  that  part  of  the  plan  relating 
to  vocational  rehabilitation  of  the  blind, 
under  the  supervision  of  the  designated 
State  unit  for  the  blind. 

(Sec.  101(a)(l](A]  of  the  Act;  29  U.S.C. 
721(AK1)(A)) 

§  361.10  Methods  of  administration. 

The  State  plan  must  assure  that  the 
State  agency  and  the  designated  State 
unit  employ  those  methods  found 
necessary  by  the  Secretary  for  the 
proper  and  efficient  administration  of 
the  plan,  and  for  carrying  out  all 
functions  for  which  the  State  is 
responsible  under  the  plan  and  this  part. 
(Sec.  101(a)(6)  of  the  Act;  29  U.S.C.  721(a)(6)) 

§  361.1 1  Shared  funding  and 
administration  of  special  Joint  projects  or 
programs. 

(a)  Procedural  requirements.  In  order 
to  carry  out  a  special  joint  project  or 


program  to  provide  services  to 
handicapped  individuals,  the  State  unit 
with  the  concurrence  of  the  State  agency 
must  request  the  Secretary  to  authorize 
it  to  share  funding  and  adiministrative 
responsibility  for  a  joint  project  or 
program  with  another  agency  or 
agencies  of  the  State,  or  with  a  local 
agency.  The  Secretary  approves  a 
request  for  the  shared  funding  and 
administration  of  a  special  joint  project 
or  program  which  he  has  determined 
will  more  effectively  accomplish  the 
purpose  of  the  Act  and  may  also  waive 
the  provisions  of  §  361.2(a)  that  the 
State  plan  must  be  in  effect  in  all 
political  subdivisions  of  the  State. 

(b)  Scope  of  written  agreement.  The 
State  plan  must  assure  that  each  special 
joint  project  or  program  is  based  on  a 
written  agreement  which: 

(1)  Describes  the  nature  and  scope  of 
the  joint  project  or  program,  the  services 
to  be  provided,  the  respective  roles  of 
each  participating  agency  in  the 
provision  of  services  tuid  in  their 
administration,  and  the  share  of  the 
costs  to  be  assumed  by  each; 

(2)  Specifies  the  period  of  the  joint 
project  or  program,  and  plans  for 
anticipated  continuation; 

(3)  Provides  a  budget  showing  for 
each  fiscal  year  the  Vandal 
participation  by  the  State  unit  and  each 
participating  agency: 

(4)  Flxivides  written  assurance  that 
funds  will  be  legally  available  for 
purposes  of  the  joint  project  or  program; 

(5)  Provides  that  the  State  unit  shall 
annually  evaluate  the  effectiveness  of 
each  project  or  program  with  special 
attention  to  its  vocational  rehabilitation 
objectives; 

(6)  Assures  that  the  State  imit  and 
each  participating  agency  will  furnish 
information  and  reports  required  by  the 
Secretary  to  determine  whether  the 
activities  are  achieving  the  purposes  of 
the  project  or  program  and  warrant 
continuation:  and 

(7)  Assures  that  the  State  unit’s 
portion  of  the  joint  project  or  program 
will  comply  with  applicable 
requirements  of  the  Act  and  this  part 

(Section  101(a)(1)(A)  of  the  Act;  29  U.S.C 
721(a)(1)(A)) 

§  361.12  Waiver  of  StatewFdeness 

(a)  Purpose  of  waiver.  If  the  State  unit 
desires  to  carry  out  activities  in  one  or 
more  political  subdivisions  through  local 
financing  in  order  to  promote  the 
vocational  rehabilitation  of 
substantially  larger  numbers  of 
handicapped  individuals  with  particular 
types  of  disabilities,  the  State  plan  must 
identify  the  types  of  activities  to  be 
carried  out  in  this  manner. 


(b)  Procedural  requirements.  The 
State  plan  must  assure  in  these  cases 
that  the  State  unit: 

(1)  Obtains  a  written  description  of 
any  activity  to  be  carried  out  in  a 
particular  political  subdivision; 

(2)  Obtains  written  assmance  from 
the  political  subdivision  that  the.non- 
Federal  share  of  funds  is  available  to 
the  State: 

(3)  Requires  that  its  approval  be  given 
to  each  proposal  before  the  proposal  is 
put  into  effect  in  a  political  subdivision; 

(4)  Has  sole  responsibility  for 
administration  (or  supervision  of  locally 
administered  vocational  rehabilitation 
programs  if  the  vocational  rehabilitation 
program  is  administered  by  local 
agencies)  of  the  program  in  a  particular 
local  political  subdivision  in  accordance 
with  §  361.6,  except  to  the  extent  that 
funding  and  administrative 
responsibility  is  shared  with  respect  to  a 
joint  program  under  §  361.12. 

(5)  Assures  that  all  requirements  of 
the  State  plan  apply  to  these  activities, 
except  the  requirement  that  the  program 
be  in  effect  in  all  political  subdivisions 
of  the  State,  and  except  that  the 
provisions  of  §  361.78  may  be  applicable 
for  Federal  financial  participation  in 
expenditures  for  carrying  out  these 
activities;  and 

(6)  Furnishes  other  information  and 
reports  required  by  the  Secretarj’. 

(Section  101(a)(4)  of  the  Act;  29  U.S.C. 
721(a)(4)) 

S  361.13  Cooperative  projpame  kwotving 
funds  from  other  public  agencies. 

(a)  Scope  of  written  agreement  The 
State  plan  must  assure  that,  when  the 
State’s  share  of  the  cost  of  a  cooperative 
program  for  providing  or  administering 
vocational  rehabilitation  services  is 
made  available  in  whole  or  in  part  by  a 
State  or  local  public  agency  other  than 
the  designated  State  unit,  die 
cooperative  program  is  based  on  a 
written  agreement  which: 

(1)  Describes  program  goals  and  the 
activities  to  be  undertaken  to  achieve 
these  goals: 

(2)  Assures  only  individuals  eligible 
for  vocational  rehabilitation  services 
will  be  served; 

(3)  Assures  that  the  vocational 
rehabilitation  services  are  not  services 
of  the  cooperating  agency  to  which  the 
handicapped  individual  would  be 
entided  if  he  were  not  an  applicant  or 
client  of  the  designated  State  unit  and 
represent  new  services  or  new  patterns 
of  services  of  the  cooperating  agency. 

(4)  Provides  for  an  annual  budget; 

(5)  Provides  that  expenditures  for 
vocational  rehabilitation  services  and 
the  administration  of  these  services  will 
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be  under  the  direct  control  and  at  the 
discretion  of  the  designated  State  unit. 

(6)  Assures  that  the  costs  of 
administrative  activities  are  not  costs 
which  are  attributable  to  the  general 
expense  of  the  State  or  locality  in 
carrying  out  the  administrative  functions 
of  the  State  or  local  government; 

(b)  Annual  review.  The  State  unit 
must  review  each  cooperative  program 
annually  to  determine  its  effectiveness 
and  to  assure  that  it  is  being  operated  in 
compliance  with  the  requirements  of  the 
written  agreement. 

(Section  101(a)(1)(A)  of  the  Act;  29  U.S.C. 
721(a)(1)(A)) 

§  361.14  Staffing  of  the  State’s  vocational 
rehabilitation  program. 

(a)  General  staffing  requirement.  The 
State  plan  must  assure  that  staff  in 
sufficient  number  and  with  appropriate 
qualifications  is  available  to  carry  out 
all  functions  required  under  this  part, 
including  program  planning  and 
evaluation,  staff  development, 
rehabilitation  facility  development  and 
utilization,  medical  consultation,  and 
rehabilitation  coimseling  services  for 
severely  handicapped  individuals. 

(b)  Special  communication  needs 
staffing.  The  State  plan  must  further 
assure  that  the  designated  State  unit 
includes  on  its  staff  or  makes  available 
personnel  able  to  communicate  in  the 
native  languages  of  applicants  for 
service  and  State  unit  clients  with 
limited  English-speaking  ability  from 
ethnic  groups  which  represent 
substantial  segments  of  the  population 
of  the  State.  Tlie  State  plan  must  assure 
that  the  State  unit  includes  on  its  staff  or 
arranges  to  have  available  individuals 
able  to  communicate  with  applicants  for 
service  and  State  unit  clients  individuals 
who  rely  on  special  modes  of 
communication  such  as  manual 
communication,  tactile,  oral,  and  non¬ 
verbal  communication  devices. 

(Section  101(a)(7)  of  the  Act;  29  U.S.C. 
721(a)(7)) 

§  361.15  Affirmative  action  plan  for 
handicapped  individuale. 

(a)  [Reserved] 

(b)  The  State  plan  must  also  assure 
that  the  State  unit  develops  and 
implements  a  plan  to  take  affirmative 
action  to  employ  and  advance  in 
employment  qualified  handicapped 
individuals.  This  plan  must  provide  for 
specific  action  steps,  timetables,  and 
complaint  and  enforcement  procedures 
necessary  to  assure  affirmative  action. 

(Sections  101(a)(6)  and  101(a)(7)  of  the  Act;  29 
U.S.C.  721(a)(6)  and  721(a)(7)) 


§  361.16  Staff  development 

The  State  plan  must  assure  that  there 
is  a  program  of  staff  development  for  all 
classes  of  positions  which  are  involved 
in  the  administration  and  operation  of 
the  State's  vocational  rehabilitation 
program.  The  staff  development  program 
must  include,  as  a  minimum; 

(a)  A  systematic  determination  of 
training  needs  to  improve  staff 
effectiveness  and  a  system  for 
evaluating  the  effectiveness  of  the 
training  activities  provided; 

(b)  An  orientation  program  for  new 
staff;  and 

(c)  An  operating  plan  for  providing 
training  opportunities  for  all  classes  of 
positions  consistent  with  the 
determination  of  training  needs. 

(Section  101(a)(7)  of  the  Act;  29  U.S.C. 
721(a)(7)) 

§361.17  State  studies  and  evaluations. 

(a)  General  provisions.  The  State  plan 
must  assure  that  the  State  unit  conducts 
continuing  Statewide  studies  of  the 
needs  of  handicapped  individuals  within 
the  State,  including  the  State’s  need  for 
rehabilitation  facilitities,  and  the 
methods  by  which  these  needs  may  be 
most  effectively  met. 

(b)  Scope  of  Statewide  studies.  The 
continuing  Statewide  studies  must: 

(1)  Determine  the  relative  needs  for 
vocational  rehabilitation  services  of 
different  significant  segments  of  the 
population  of  handicapped  individuals, 
with  special  reference  to  the  need  fot 
expanding  services  to  individuals  with 
the  most  severe  handicaps; 

(2)  Review  a  broad  variety  of  means 
and  methods  to  provide,  expand,  and 
improve  vocational  rehabilitation 
services  in  order  to  determine  which 
means  and  methods  eire  the  most 
effective; 

(3)  Review  the  appropriateness  of  the 
criteria  used  by  the  designated  State 
unit  in  determining  individuals  to  be 
ineligible  for  vocational  rehabilitation 
services; 

(4)  Determine  the  capacity  and 
condition  of  rehabilitation  facilities  and 
rehabilitation  facility  services  within  the 
State  and  identify  ways  in  which  the 
overall  effectiveness  of  rehabilitation 
facility  services  within  the  State  might 
be  improved;  and 

(5)  Otherwise  contribute  to  the  orderly 
and  effective  development  of  vocational 
rehabilitation  services  and 
rehabilitation  facilities  within  the  State. 

(c)  Annual  evaluation.  The  State  plan 
must  assure  that  the  State  conducts  an 
evaluation  of  the  effectiveness  of  the 
State’s  vocational  rehabilitation 
program  in  achieving  service  goals  and 
priorities,  as  established  in  the  plan. 
This  evaluation  must  measure  the 


adequacy  of  State  unit  performance  in 
providing  vocational  rehabilitation 
services  especially  to  those  individuals 
with  the  most  severe  handicaps  and 
must  be  conducted  according  to  the 
general  standards  for  evaluation 
developed  by  the  Secretary.  Findings 
derived  from  the  annual  evaluation  must 
be  reflected  in  the  State  plan,  its 
amendments  and  in  the  development  of 
plans  and  policies  for  the  provision  of 
vocational  rehabilitation  services  either 
directly  by  the  State  unit  or  within 
rehabilitation  facilities. 

(Sections  101(a)(15)  and  (a)(19)  of  the  Act;  29 
U.S.C.  721(a)(15)  and  (a)(19)) 

§  361.18  Policy  development  consultation. 

(a)  General  provisions.  The  State  plan 
must  assure  that  the  designated  State 
unit,  or  as  appropriate,  the  State  unit 
and  any  vocational  rehabilitation  unit  of 
a  local  agency,  seeks  and  takes  into 
account,  in  connection  with  matters  of 
general  policy  development  and 
implementation  arising  in  the 
administration  of  the  State  plan,  the 
views  of  individuals  and  groups.  Matters 
of  general  policy  development  and 
implementation  include,  but  need  not  be 
limited  to,  program  planning, 
development  and  evaluation; 
development  of  legislative  and 
budgetary  proposals;  assessing  research 
and  service  proposals;  and  af&mative 
action  for  employment  of  qualified 
handicapped  individuals.  'The 
individuals  and  groups  whose  opinions 
are  sought  and  considered  are: 

(1)  Current  or  former  recipients  of 
vocational  rehabilitation  services,  or  as 
appropriate,  their  parents,  guardians,  or 
other  representatives: 

(2)  Providers  of  vocational 
rehabilitation  services;  and 

(3)  Others  active  in  vocational 
rehabilitation. 

(b)  Public  access.  The  State  plan  must 
fuiiher  assure  that  the  State  unit 
establishes  and  maintains  a  written 
description  of  the  methods  used  to 
obtain  and  consider  views  on  policy 
development  and  implementation.  'This 
description  must  be  available  to  the 
public  for  review  and  inspection,  as  well 
as  a  report  of  activities  which  were 
actually  undertaken  in  this  regard 
during  the  previous  fiscal  year. 

(Section  101(a)(18)  of  the  Act;  29  U.S.C. 
721(a)(18)) 

§  361.19  Cooperation  with  other  public 
agencies. 

(a)  General  provisions.  The  State  plan 
must  assure  that,  where  appropriate,  the 
State  unit  enters  into  cooperative 
arrangements  or  cooperative  agreements 
with,  and  utilizes  the  services  and 
facilities  of,  the  State  and  local  agencies 
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administering  the  State's  social  services 
and  financial  assistance  programs;  other 
programs  for  handicapped  individuals 
such  as  the  State’s  developmental 
disabilities  program,  veterans’  programs, 
health  and  mental  health  programs, 
education  programs,  including  adult 
education,  higher  education,  special 
education  and  vocational  education 
programs,  workers’  compensation 
programs,  manpower  programs  and 
public  employment  offices;  the  Social 
Security  Administration;  the  Office  of 
Workers’  Compensation  Programs  of  the 
Department  of  Labor,  the  Veterans’ 
Administration;  and  other  Federal,  State 
and  local  public  agencies  providing 
services  related  to  the  rehabilitation  of 
handicapped  individuals. 

(b)  Coordination  with  education 
programs.  The  State  plan  must  also 
assure  that  specific  arrangements  or 
agreements  are  made  for  the 
coordination  of  services  for  any 
individual  who  is  eligible  for  vocational 
rehabilitation  services  and  is  also 
eligible  for  services  under  Part  B  of  the 
Education  of  Handicapped  Children  Act 
or  the  Vocational  Education  Act 

(c)  Coordination  with  veterans’ 
programs.  The  State  plan  must  also 
assure  that  there  will  be  maximum 
coordination  and  consultation  with 
programs  relating  to  the  rehabilitation  of 
disabled  veterans. 

(d)  Reciprocal  referral  services  with 
separate  agency  for  the  blind.  Where 
there  is  a  separate  State  unit  for  the 
blind,  the  two  State  units  must  establish 
reciprocal  referral  services,  utilize  each 
other’s  services  and  facilities  to  the 
extent  feasible,  jointly  plan  activities  to 
improve  services  to  the  handicapped 
individuals  in  the  State,  and  otherwise 
cooperate  to  provide  more  effective 
services. 

(Section  101(a)(ll)  of  the  Act;  29  U.S.C 
721(a)(ll)) 

§  361.20  Establishment  and  maintenance 
of  Information  and  referral  resources. 

(a)  General  Provisions.  The  State  plan 
must  assure  the  establishment  and 
maintenance  of  information  and  referral 
programs  adequate  to  ensure  that 
handicapped  individuals  within  the 
State  are  given  accurate  information 
about  State  vocational  rehabilitation 
services  and  independent  living 
services,  vocational  rehabilitation 
services  available  from  other  agencies, 
organizations,  and  rehabilitation 
facilities,  and,  to  the  extent  possible, 
other  Federal  and  State  services  and 
programs  which  assist  handicapped 
individuals.  The  State  plan  must  also 
assure  that  the  State  unit  will  refer 
handicapped  individuals  to  other 
appropriate  Federal  and  State  programs 


which  might  be  of  benefit  to  them.  The 
State  plan  must  further  assure  that  the 
State  unit  will  utilize  existing 
information  and  referral  systems  in  the 
State  to  the  greatest  extent  possible. 

(b)  Special  information  and  referral 
resources.  The  State  plan  must  further 
assure  that,  to  the  greatest  extent 
possible,  information  and  referred 
services  utilize  interpreters  for  the  deaf, 
existing  telecommunication  systems, 
specialized  media  systems  for 
handicapped  persons  and  special 
materials  for  blind  individuals,  deaf 
individuals,  and  deaf-blind  individuals, 
as  needed. 

(Section  101(a](22}  of  the  Act;  29  U.S.C. 
721(a)(22)) 

§  361.21  State  plan  for  rehabilitation 
facilities. 

The  State  plan  must  assure  that  the 
designated  State  unit  maintains  a  State 
rehabilitation  facilities  plan  which 
includes  an  inventory  of  rehabilitation 
facilities  and  rehabilitation  facility 
services  available  within  the  State  and  a 
description  of  the  utilization  patterns  of 
the  facilities  and  their  utilization 
potential.  The  inventory  must  also 
include  a  determination  of  needs  for 
new,  expanded  or  otherwise  modified 
rehabilitation  facilities  or  rehabilitation 
facility  services  and  a  prioritized  list  of 
facility  projects  necessary  to  achieve 
short-range  State  unit  goals.  Hie  State 
plan  must  also  assure  that  the  inventory 
of  facilities  is  developed  with  the  active 
participation  of  a  representative  group 
of  providers  and  recipients  of  vocational 
rehabilitation  services  and  is  available 
to  the  public  for  review  and  inspection. 

(Section  101(a](15]  of  the  Act;  29  U.S.C 
721(a)(15)) 

§361.22  Utilization  of  rehabilitation 
facilitiea. 

The  State  plan  must  assure  that  the 
designated  State  unit  utilizes  existing 
rehabilitation  facilities  to  the  maximum 
extent  feasible  to  provide  vocational 
rehabilitation  services  to  handicapped 
individuals  in  accordance  with  the  State 
plan  for  rehabilitation  facilities  under 
§  1361.21.  The  State  plan  must  describe 
the  methods  used  to  ensure  appropriate 
use  of  these  facilities  and  must  provide 
for  appropriate  means  for  entering  into 
agreements  with  the  operators  of  these 
facilities  for  the  provision  of  vocational 
rehabilitaition  services. 

(Sections  101(a}(12)  and  (a)(15)  of  the  Act;  29 
U.S.C.  721(a)(12)  and  (aKl6)) 

§  361.23  Reports. 

The  State  plan  must  assure  that  the 
State  agency  or  the  designated  State 
unit,  as  appropriate,  submits  reports  in 
the  form  and  detail  and  at  the  time 


required  by  the  Secretary,  including 
reports  required  under  special 
evaluation  studies.  The  State  agency  or 
the  designated  State  emit,  as  appropriate 
must  also  comply  with  any  requirements 
necessary  to  assure  the  correctness  and 
verification  of  reports. 

(Section  101(a](10]  of  the  Act;  29  U.S.C. 
721(a)(10)) 

§  361.24  General  administrative  and  fiscal 
requirements. 

(a)  General  provisions.  The  State  plan 
must  assure  that  the  State  agency  and 
the  designated  State  unit  adopt  policies 
and  methods  pertinent  to  the  fiscal 
administration  and  cxintrol  of  the 
vocational  rehabilitation  program, 
including  sources  of  funds,  in(nirrenc;e 
and  payment  of  obligations, 
disbursements,  accounting,  and  auditing. 
The  State  plan  must  assure  that  the 
State  agency  and  the  designated  State 
unit  maintain  accounts  and  supporting 
documents  necessary  for  an  accurate 
and  expeditious  determination  at  any 
time  of  the  status  of  Federal  grants, 
including  the  disposition  of  monies 
received  and  the  nature  and  amount  of 
charges  claimed  against  these  grants. 

(b)  Awards  made  by  State  agency. 

The  State  plan  must  assure  that  the 
State  agency  or  the  designated  State 
unit,  as  appropriate  adopt  policies  and 
methods  necessary  to  asstire  sound 
administration  and  control  of  funds 
awarded  by  the  State  agency  or  the 
State  unit  to  any  public  or  other 
nonprofit  agency  or  organization  to 
carry  out  a  program  of  vocational 
rehabilitation  services. 

(c)  Applicability  of  34  CFR  Part  74. 

The  provisions  of  34  CFR  Part  74 
establishing  uniform  administrative 
requirements  and  cost  principles,  apply 
to  all  grants  made  under  this  part  except 
for  the  requirement  concerning  in-kind 
contributions  under  Subpart  G  of  34  CFR 
Part  74. 

(d)  Applicability  of  Department  of 
Health  and  Human  Services  regulations. 
Several  Department  of  Health  and 
Hum€in  Seivices  regulations  apply  under 
this  part.  These  include: 

45  CFR  Part  19 — Limitations  on  Payment  or 

Reimbursement  for  Drugs 
45  CFR  Part  46 — Protection  of  human  subjects 
45  CFR  Part  75— Informal  grant  appeals 

procedures  (Indirect  cost  rates  and  other 

cost  allocations) 

(Sections  11  and  12(c)  of  the  Act;  29  U.S.C 
710  and  711(c)) 

State  Plan  Content:  Provision  and  Scope 
of  Service 

§  361.30  Procesataig  refenele  and 
appOeationc. 

The  State  plan  must  assure  that  the 
State  unit  establishes  and  maintains 
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written  standards  and  procedures  to 
assure  expeditious  and  equitable 
handling  of  referrals  and  applications 
for  vocational  rehabilitation  services. 

(Sections  101(a)(60  of  the  Act;  29  U.S.C. 
721(a)(6)) 

§  361.31  Eligibility  for  vocational 
rehabilitation  services. 

(a)  General  provisions.  (1)  The  State 
plan  must  assure  that  eligibility 
requirements  are  applied  by  the 
designated  State  xmit  without  regard  to 
sex,  race,  age,  creed,  color,  or  national 
origin  of  the  individual  applying  for 
service.  The  State  plan  must  also  assure 
that  no  group  of  individuals  is  excluded 
or  found  ineligible  solely  on  the  basis  of 
type  of  disability.  With  respect  to  age, 
the  State  plan  must  assure  that  no  upper 
or  lower  age  limit  is  established  which 
will,  in  and  of  itself,  result  in  a  finding  of 
ineligibility  for  any  handicapped 
individual  who  otherwise  meets  the 
basic  eligibility  requirements  specified 
in  paragraph  (b)  of  this  section. 

(2)  The  State  plan  must  assure  that  no 
residence  requirement,  durational  or 
other,  is  imposed  which  excludes  from 
services  any  individual  who  is  present 
in  the  State. 

(b)  Basic  conditions.  The  State  plan 
must  assure  that  eligibility  is  based  only 
upon: 

(1)  Hie  presence  of  a  physical  or 
mental  disability  which  for  the 
individual  constitutes  or  results  in  a 
substantial  handicap  to  employment; 
and 

(2)  A  reasonable  expectation  that 
vocational  rehabilitation  services  may 
benefit  the  individual  in  terms  of 
employability. 

(c)  Interim  determination  of 
eligibility.  The  State  plan  may  provide 
for  vocational  rehabilitation  services  to 
be  initiated  for  an  individual  on  the 
basis  of  an  interim  determination  of 
eligibility.  If  the  State  chooses  this 
approach,  it  must  identify  the  criteria 
established  for  making  an  interim 
determination  of  eligibility,  the 
procedures  to  be  followed,  the  services 

.  which  may  be  provided,  and  the  period. 

.  not  to  exceed  90  days,  during  which 
services  may  be  provided  until  a  final 
determination  of  eligibility  is  made. 

(Sections  7(7)(A),  12(c),  101(a)(6)  and 
101(a)(14)  of  the  Act;  29  U.S.C.  706{7)(A), 
711(c).  721(a)(6).  and  721(a)(14)) 

§  361.32  Evaluation  of  vocational 
rehabilitation  potential:  Preliminary 
diagnostic  study. 

(a)  Basic  conditions.  The  State  plan 
must  assure  that,  in  order  to  determine 
whether  any  individual  is  eligible  for 
vocational  rehabilitation  services,  there 


is  a  preliminary  diagnostic  study  to 
determine: 

(1)  Whether  the  individual  has  a 
physical  or  mental  disability  which  for 
that  individual  constitutes  or  results  in  a 
substantial  handicap  to  employment; 
and 

(2)  Whether  vocational  rehabilitation 
services  may  reasonably  be  expected  to 
benefit  the  individual  in  terms  of 
employability,  or  whether  an  extended 
evaluation  of  vocational  rehabilitation 
potential  is  necessary  to  make  this 
determination. 

(b)  Scope  of  diagnostic  study.  The 
State  plan  must  assure  that  the 
preliminary  diagnostic  study  includes 
examinations  and  diagnostic  studies  to 
make  the  determinations  specified  in 
paragraph  (a)  of  this  section.  In  all 
cases,  the  evaluation  places  primary 
emphasis  upon  determining  the 
individuars  potential  for  achieving  a 
vocational  goal. 

(c)  Specific  evaluations.  The  State 
plan  must  also  assure  that  the 
preliminary  diagnostic  study  includes  an 
appraisal  of  the  current  general  health 
status  of  the  individual  based,  to  the 
maximum  extent  possible,  on  available 
medical  information.  The  State  plan 
must  further  assure  that  in  all  cases  of 
mental  or  emotional  disorder,  an 
examination  is  provided  by  a  physician 
skilled  in  the  diagnosis  and  treatment  of 
such  disorders,  or  by  a  psychologist 
licensed  or  certified  in  accordance  with 
State  laws  and  regulations,  in  those 
States  where  laws  and  regulations 
pertaining  to  the  practice  of  psychology 
have  been  established. 

(Sections  7(5)  and  103(a)(1)  of  the  Act;  29 
U.S.C.  706(5)  and  723(a)(1)) 

§  361.33  Evaluation  of  vocational 
rehabilitation  potential:  Thorough 
diagnostic  study. 

(a)  General  provision.  The  State  plan 
must  assure  that,  as  appropriate  in  each 
case,  when  an  individual’s  eligibility  for 
vocational  rehabilitation  services  has 
been  determined,  there  is  a  thorough 
diagnostic  study  to  determine  the  nature 
and  scope  of  services  needed  by  the 

^  individual.  This  study  consists  of  a 

'  comprehensive  evaluation  of  pertinent 
medical,  psychological,  vocational, 
educational,  and  other  factors  relating  to 
the  individual’s  handicap  to  employment 
and  rehabilitation  needs. 

(b)  Scope  of  thorough  diagnostic 
study.  The  thorough  ^agnostic  study 
includes  in  all  cases  to  ^e  degree 
needed,  an  appraisal  of  the  individual’s 
personality,  intelligence  level, 
educational  achievement,  work 
experience,  personal,  vocational,  and 
social  adjustment,  employment 
opportunities,  and  other  pertinent  data 


helpful  in  determining  the  nature  and 
scope  of  services  needed.  The  study  also 
includes,  as  appropriate  for  each 
individual,  an  appraisal  of  the 
individual’s  patterns  of  work  behavior, 
ability  to  acquire  occupational  skill  and 
capacity  for  successful  job  performance. 
(Section  7(5)  Of  the  Act;  29  U.S.C.  706(5)) 

§  361.34  Extended  evaluation  to 
determine  vocational  rehabilitation 
potential. 

(a)  Basic  conditions.  The  State  plan 
must  assure  that  the  furnishing  of 
vocational  rehabilitation  services  under 
an  extended  evaluation  to  determine 
vocational  rehabilitation  potential  is 
based  only  upon: 

(1)  The  presence  of  a  physical  or 
mental  disability  which  for  the 
individual  constitutes  or  results  in  a 
substantial  handicap  to  employment; 
and 

(2)  An  inability  to  make  a 
determination  that  vocational 
rehabilitation  services  might  benefit  the 
individual  in  terms  of  employability 
imless  there  is  an  extended  evaluation 
to  determine  vocational  rehabilitation 
potential. 

(b)  Duration  and  scope  of  services. 
Vocational  rehabilitation  services 
necessary  for  determination  of 
rehabilitation  potential,  including  those 
provided  within  a  thorough  diagnostic 
study,  may  be  provided  to  a 
handicapped  individual  for  a  total 
period  not  longer  than  18  months. 

(c)  Other  conditions.  (1)  The  extended 
evaluation  period  begins  on  the  date  of 
certification  for  extended  evaluation  to 
determine  rehabilitation  potential 
required  in  §  361.35(b).  Only  one  18- 
month  maximum  period  is  permitted 
during  the  time  that  the  case  is  open.  If  a 
case  has  been  closed  because  of  a 
determination  that  the  handicapped 
individual’s  needs  have  changed,  the 
case  may  be  re-opened  and  a 
subsequent  evaluation  of  vocational 
rehabilitation  potential  may  be  carried 
out. 

(2)  Vocational  rehabilitation  services, 
authorized  after  the  expiration  of  the 
extended  evaluation  period,  are 
provided  only  if  the  certification  of 
eligibility  required  in  §  361.r.5(a)  has 
been  executed  by  an  appropriate  State 
unit  staff  member. 

(d)  Review.  The  State  plan  must 
assure  a  thorough  assessment  of  the 
individual’s  progress  as  frequently  as 
necessary  but  at  least  once  every  90 
days  during  the  extended  evaluation 
period.  This  assessment  includes 
periodic  reports  fix>m  the  facility,  or 
person  providing  the  services,  to 
determine  the  results  of  the  services  and 
to  determine  whether  the  individual  inay 
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be  determined  to  be  eligible  or 
ineligible. 

(e)  Termination.  The  State  plan  must 
assure  that  at  any  time  before  the  end  of 
an  18-month  extended  evaluation 
period,  the  extended  evaluation  must  be 
terminated  when: 

(1)  The  individual  is  found  eligible  for 
vocational  rehabilitation  services  since 
there  is  a  reasonable  assurance  that  he 
or  she  can  be  expected  to  benefit  in 
terms  of  employability  from  vocational 
rehabilitation  services;  or 

(2)  The  individual  is  found  ineligible 
for  any  additional  vocational 
rehabilitation  services  since  it  has  been 
determined  on  the  basis  of  clear 
evidence  that  he  or  she  cannot  be 
expected  to  benefit  in  terms  of 
employability  from  vocational 
rehabilitation  services.  In  this  case,  the 
procedures  described  in  §  361.40(d)  are 
to  be  followed  and  the  individual  is 
referred  for  services  imder  the  State's 
independent  living  rehabilitation 
program  under  Part  1363  of  this  chapter. 
(Section  7(5)  of  the  Act;  29  U.S.C.  706(5)) 

§  36 1 .35  Certification:  Eligibiiity;  extended 
evaiuation  to  detennine  vocational 
rehabilitation  potential;  ineligibility. 

(a)  Certification  of  eligibility.  The 
State  plan  must  assure  Aat,  before  or  at 
the  same  time  that  the  State  unit  accepts 
a  handicapped  individual  for  vocational 
rehabilitation  services,  there  must  be  a 
certification  that  the  individual  has  met 
the  basic  eligibility  requirements 
specified  in  §  361.31(b).  The  State  plan 
must  further  assure  that  the  certification 
of  eligibility  is  dated  and  signed  by  an 
appropriate  State  unit  stafi  member. 

(b)  Certification  for  extended 
evaluation  to  determine  vocational 
rehabilitation  potential.  The  State  plan 
must  assure  that  before,  and  as  a  basis 
for  providing  an  extended  evaluation  to 
determine  vocational  rehabilitation 
potential,  there  must  be  a  certification 
that  the  individual  has  met  the 
requirements  in  §  361.34(a).  The  State 
plan  must  further  assure  that  the 
certification  is  dated  and  signed  by  an 
appropriate  State  iinit  staff  member. 

(c)  Certification  of  ineligibility.  (1) 
The  State  plan  must  assure  that, 
whenever  the  State  unit  determines  on 
the  basis  of  clear  evidence  that  an 
applicant  or  recipient  of  vocational 
rehabilitation  is  ineligible  for  services, 
there  must  be  a  certification  dated  and 
signed  by  an  appropriate  designated 
State  unit  staff  member. 

(2)  The  State  plan  must  further  assure 
that  the  certification  indicates  the 
reasons  for  the  ineligibility 
determination  and  is  made  only  after 
full  consultation  with  the  individual  or, 
as  appropriate,  his  or  her  parent. 


guardian,  or  other  representative,  or 
after  giving  a  clear  opportunity  for  this 
consultation.  The  designated  State  unit 
notifies  the  individual  in  writing  of  the 
action  taken  and  informs  the  ini^vidual 
of  his  or  her  rights  and  the  means  by 
which  he  or  she  may  express  cind  seek 
remedy  for  £uiy  dissatisfaction,  including 
the  procedures  for  administrative  review 
and  fair  hearings  under  §  361.48.  When 
appropriate,  the  individual  is  provided  a 
detailed  explanation  of  the  availability 
of  the  resources  within  a  client 
assistance  project  established  under 
Section  112  of  the  Act,  and  referral  is 
made  to  other  agencies  and  facilities, 
including  when  appropriate,  the  State’s 
independent "  ing  rehabilitation 
program  under  Part  365. 

(d)  Review  of  ineligibility 
determination.  The  State  plan  must 
further  assure  that  when  an  applicant 
for  vocational  rehabilitation  services 
has  been  determined  on  the  basis  of  the 
preliminary  diagnostic  study  to  be 
ineligible  because  of  a  finding  that  he  or 
she  cannot  be  expected  to  achieve  a 
vocational  goal,  the  ineligiblity 
determination  will  be  reviewed  within 
12  months.  This  review  need  not  be 
conducted  in  situations  where  the 
individual  has  refused  it,  the  individual 
is  no  longer  present  in  the  State,  his  or 
her  whereabouts  are  unknown,  or  his  or 
her  medical  condition  is  rapidly 
progressive  or  terminal. 

(e)  Closure  without  eligibility 
determination.  Hie  State  plan  must 
provide  that  the  State  unit  may  close  a 
case  without  any  determination  of 
eligibility  when  an  applicant  is 
unavailable  during  an  extended  period 
of  time  to  complete  an  evaluation  of 
vocational  rehabilitation  potential  and 
the  State  imit  has  made  repeated  effort 
to  contact  the  individual  and  to 
encourage  his  or  her  participation. 

(Sections  12(c)  and  101(a)(6)  of  the  Act;  29 
U.S.C.  711(c)  and  721(a)(6)) 

§  361.36  Order  of  selecdon  for  services. 

(a)  General  provisions.  The  State  plan 
must  show  the  order  to  be  followed  in 
selecting  groups  of  handicapped 
individuals  to  be  provided  vocational 
rehabilitation  services  at  any  time  when 
these  services  cannot  be  provided  to  all 
eligible  individuals. 

(b)  Priority  for  severely  handicapped 
individuals,  llie  State  plan  must  assure 
that  those  groups  of  individuals  with  the 
most  severe  handicaps  are  selected  for 
service  before  any  odier  groups  of 
handicapped  individuals. 

(c)  Disabled  public  safety  officers. 

The  State  plan  must  also  assure  that 
special  consideration  will  be  given  to 
those  handicapped  individuals  whose 
handicapping  condition  arose  from  a 


disability  sustained  in  the  line  of  duty 
while  performing  as  public  safety  officer 
and  the  immediate  cause  of  such 
disability  was  a  criminal  act  apparent 
criminal  act  or  a  hazardous  condition 
resulting  directly  from  the  officer’s 
performance  of  duties  in  direct 
connection  with  the  enforcement 
execution,  and  administration  of  law  or 
fire  prevention,  firefighting,  or  related 
public  safety  activities. 

(Section  101(a)(5)(A)  of  the  Act;  29  U.S.C. 
721(a)(5)(A)) 

§  361.37  Services  to  civil  employees  of  the 
United  States. 

The  State  plan  must  assure  that 
vocational  rehabilitation  services  are 
available  to  civil  employees  of  the  U.S. 
Government  who  are  disabled  in  line  of 
duty,  under  the  same  terms  and 
conditions  applied  to  other  handicapped 
individuals. 

(Section  101(a)(13)(A)  of  the  Act  U.S.C. 
721(aHl3)(A)) 

§  361.38  Servicss  to  handicapped 
American  Indians. 

The  State  plan  must  assure  that 
vocational  rehabilitation  services  are 
provided  to  handicapped  American 
Indians  residing  in  the  State  to  the  same 
extent  that  these  services  are  provided 
to  other  significant  groups  of  the  State's 
handicapped  population.  The  State  plan 
must  further  assure  that  the  designated 
State  unit  continues  to  provide 
vocational  rehabilitation  services  to 
handicapped  American  Indians  on 
reservations  served  by  a  special  tribal 
program  imder  Section  130  of  the  Act  if 
the  population  estimates  used  for 
determining  the  State’s  allotment 
include  the  population  of  Indians 
residing  on  these  reservations. 

(Section  101(a)(20)  of  the  Act;  29  U.S.C. 
721(a)(20)) 

§361.39  The  case  record  for  the 
individuaL 

The  State  plan  must  assure  that  the 
designated  State  unit  maintains  for  each 
applicant  for,  and  recipient  of, 
vocational  rehabilitation  services  a  case 
record  which  includes,  to  the  extent 
pertinent,  the  following  information: 

(a)  Documentation  concerning  the 
preliminary  diagnostic  study  supporting 
the  determination  of  eligibility,  the  need 
for  an  extended  evaluation  of  vocational 
rehabilitation  potential,  and,  as 
appropriate,  documentation  concerning 
the  thorough  diagnostic  study  supporting 
the  nature  and  scope  of  vocational 
rehabilitation  services  to  be  provided; 

(b)  In  the  case  of  an  individual  who 
has  applied  for  vocational  rehabilitation 
services  and  has  been  determined  to  be 
ineligible,  documentation  specifying  the 
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reasons  for  the  ineligibility 
determination,  and  noting  a  review  of 
the  ineligibility  determination  carried 
out  not  later  than  twelve  months  after 
the  determination  was  made; 

(c)  Documentation  supporting  any 
determination  that  the  handicapped 
individual  is  a  severly  handicapped 
individual; 

(d)  Documentation  as  to  periodic 
assessment  of  the  individual  during  an 
extended  evaluation  of  vocational 
rehabilitation  potential; 

(e)  An  individualized  written 
rehabilitation  program  as  developed 
under  §  361.40  and  §  361.41  and  any 
amendments  to  the  program; 

(f)  In  the  event  that  physical  and 
mental  restoration  services  are 
provided,  documentation  supporting  the 
determination  that  the  clinical  status  of 
the  handicapped  individual  is  stable  or 
slowly  progressive  unless  the  individual 
is  being  provided  an  extended 
evaluation  of  rehabilitation  potential; 

(g)  Documentation  supporting  any 
decision  to  provide  services  to  family 
members; 

(h)  Documentation  relating  to  the 
participation  by  the  handicapped 
individual  in  the  cost  of  any  vocational 
rehabilitation  services  if  the  State  unit 
elects  to  condition  the  provision  of 
serxuces  on  the  financial  need  of  the 
individual; 

(i)  Documentation  relating  to  the 
eligibility  of  the  individual  for  any 
similar  benefits,  and  the  use  of  any 
similar  benefits; 

0)  Doctimentation  that  the  individual 
has  been  advised  of  the  confidentiality 
of  all  information  pertaining  to  his  case, 
and  documentation  and  other  material 
concerning  any  information  released 
about  the  han^capped  individual  with 
his  or  her  written  consent; 

(k)  Documentation  as  to  the  reason  for 
closing  the  case  including  the 
individual’s  employment  status  and,  if 
determined  to  be  rehabilitated,  the  basis 
on  which  the  employment  was 
determined  to  be  suitable; 

(l)  Documentation  of  any  plans  to 
provide  post-employment  services  after 
the  employment  objective  has  been 
achieved,  the  basis  on  which  these  plans 
were  developed,  and  a  description  of  the 
services  provided  and  the  outcomes 
achieved; 

(m)  Documentation  concerning  any 
action  and  decision  involving  the 
handicapped  individual’s  request  for  an 
administrative  review  of  agency  action 
or  fair  hearing  imder  S  361.48;  and 

(n)  In  the  case  of  an  individual  who 
has  been  provided  vocational 
rehabilitation  services  under  an 
individualized  written  program  but  who 
has  been  determined  after  the  initiation 


of  these  services  to  be  no  longer  capable 
of  achieving  a  vocational  goal, 
documentation  of  any  reviews  of  this 
determination  in  accordance  with 
§  361.40(d). 

(Sections  101(a)(8)  and  101(a)(9)  of  the  Act;  29 
U.S.C.  721(a)(6)  and  721(a)(9)) 

§  1361.40  The  individualized  written 
rehabllitatloR  program:  Procedures. 

(a)  General  Provisions.  The  State  plan 
must  assure  that  an  individualized 
written  rehabilitation  program  is 
initiated  and  periodically  updated  for 
each  eligible  indivddual  and  for  each 
individual  being  provided  services 
under  an  extended  evaluation  to 
determine  rehabilitation  potential.  The 
State  plan  must  also  assure  that 
vocational  rehabilitation  services  are 
provided  in  accordance  with  the  written 
program.  The  individualized  written 
rehabilitation  program  must  be 
developed  jointly  by  the  designated 
State  unit  staff  member  and  Ae 
handicapped  individual  or,  as 
appropriate,  his  or  her  parent,  guardian 
or  other  representative.  The  State  unit 
must  provride  a  copy  of  the  written 
program,  and  any  amendments,  to  the 
handicapped  individual  or,  as 
appropriate,  his  or  her  parent,  guardian, 
or  other  representative  and  must  advise 
each  handicapped  indivddual,  or  his  or 
her  representative  of  all  State  unit 
procedures  and  requirements  affecting 
the  development  and  revdew  of 
individualized  written  rehabilitation 
programs. 

(b)  Initiation  of  program.  The 
in^vddualized  written  rehabilitation 
program  must  be  initiated  after 
certification  of  eligibility  under 

§  361.35(a]or  certification  for  extended 
evaluation  to  determine  rehabilitation 
potential  under  §  361.35(b}. 

(c)  Review.  The  State  must  assure  that 
the  individualized  written  program  will 
be  reviewed  as  often  as  necessary  but  at 
least  on  an  annual  basis.  Each 
handicapped  indivddual,  or,  as 
appropriate,  his  or  her  parent,  guardian 
on  other  representative  must  be  given  an 
opportunity  to  review  the  program  and, 
if  necessary,  jointy  redevelop  and  agree 
to  its  terms. 

(d)  Review  of  ineligibility 
determination.  The  State  plan  must 
assure  that  if  sendees  are  to  be 
terminated  under  a  written  program 
because  of  a  determination  that  the 
handicapped  indivddual  is  not  capable  of 
achieving  a  vocational  goal  and  is 
therefore  no  longer  eligibile,  or  if  in  the 
case  of  a  handicapped  indivddual  who 
has  been  provdded  services  under  an 
extended  evaluation  of  vocational 
rehabilitation  potential,  services  are  to 
be  terminated  because  of  a 


determination  that  the  indivddual  cannot 
be  determined  to  be  eligible  .  the 
following  conditions  and  procedures 
will  be  met  or  carried  out. 

(1)  This  decision  is  made  only  with 
the  full  participation  of  the  indivddual, 
or,  as  appropriate,  his  or  her  parent, 
guardian,  or  other  representative,  unless 
the  individual  has  refused  to  participate, 
the  individual  is  no  longer  present  in  the 
State  or  his  or  her  whereabouts  are 
unknown,  or  his  or  her  medical 
condition  is  rapidly  progressive  or 
terminal.  When  the  full  participation  of 
the  indivddual  or  a  representative  of  the 
indivddual  has  been  secured  in  making 
the  decision,  the  vdews  of  the  individual 
are  recorded  in  the  indivddualized 
written  rehabilitation  program; 

(2)  The  rationale  for  the  ineligibility 
decision  is  recorded  as  an  amendment 
to  the  indivddualized  written 
rehabilitation  program  certifying  that 
the  provdsion  of  vocational 
rehabilitation  services  has  demonstrated 
that  the  indivddual  is  not  capable  of 
achieving  a  vocational  goal,  and  a 
certification  of  ineligibility  under 

§  361.35(c)  is  then  executed;  and 

(3)  There  will  be  a  periodic  revdew,  at 
least  annually,  of  tibe  ineligibility 
decision  in  which  the  indivddual  is  given 
opportunity  for  full  consultation  in  the 
reconsideration  of  the  decision,  except 
in  situations  where  a  periodic  revdew 
would  be  precluded  because  the 
indivddual  has  refused  sendees  or  has 
refused  a  periodic  review,  the  individual 
is  no  longer  present  in  the  State,  his  or 
her  whereabouts  are  unknown,  or  his  or 
her  medical  condition  is  rapidly 
progressive  or  terminal.  The  first  review 
of  the  ineligibility  decision  is  initiated 
by  the  State  unit.  Any  subsequent 
reviews,  however,  are  undertaken  at  the 
request  of  the  indivddual. 

(Section  101(a)(9)  of  the  Act;  29  U.S.C. 
721(a)(9)) 

§  361.41  The  IndividuaHzed  written 
rehabilitation  program:  Content 

(a)  Scope  of  content.  The  State  plan 
must  assure  tiiat  the  individualized 
written  rehabilitation  program  places 
primary  emphasis  on  Ae  determination 
and  achievement  of  a  vocational  goal, 
and  as  appropriate  includes,  but  is  not 
necessarily  limited  to,  statements 
concerning: 

(1)  The  basis  on  which  the 
determination  of  eligibility  has  been 
made,  or  the  basis  on  which  a 
determination  has  been  made  that  an 
extended  evaluation  of  vocational 
rehabilitation  potential  is  necessary  to 
make  a  determination  of  eligibility; 

(2)  The  long-range  and  intermediate 
rehabilitation  objectives  established  for 
the  individual: 
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(3)  The  determination  of  the  specific 
vocational  rehabilitation  services  to  be 
provided  in  order  to  achieve  the 
established  rehabilitation  objectives; 

(4)  The  projected  date  for  die 
initiation  of  each  vocational 
rehabilitation  service,  and  the 
anticipated  duration  of  each  service: 

(5)  A  procedure  and  schedule  for 
periodic  review  and  evaluation  of 
progress  toward  achieving  rehabilitation 
objectives  based  upon  objective  criteria, 
and  a  record  of  these  reviews  and 
evaluations; 

(6)  The  views  of  the  handicapped 
individual,  or.  as  appropriate,  his  or  her 
parent,  guardian,  or  other 
representative,  concerning  his  or  her 
goals  and  objectives  and  the  vocational 
rehabilitation  services  being  provided; 

(7)  The  terms  and  conditions  for  the 
provision  of  vocational  rehabilitation 
services  including  responsibilities  of  the 
handicapped  individual  in  implementing 
the  individualized  written  rehabilitation 
program,  the  extent  of  client 
participation  in  the  cost  of  services  if 
any,  the  extent  to  which  the  individual 
is  eligible  for  similar  benefits  under  any 
other  programs;  and  the  extent  to  which 
these  similar  benefits  have  been  used; 

(8)  An  assurance  that  the  -  ^ 
han^capped  individual  has  been 
informed  of  his  or  her  rights  and  the 
means  by  which  he  or  she  may  express 
and  seek  remedy  for  any  dissatisfaction, 
including  the  opportunity  for  an 
administrative  review  of  State  unit 
action,  fair  hearing  or  review  by  the 
Secretary  under  §  361.48; 

(9)  Where  appropriate,  assurance  that 
the  handicapped  individual  has  been 
provided  a  detailed  explanation  of  the 
availability  of  the  resources  within  a 
client  assistance  project  established 
under  Section  112  of  the  Act; 

(10)  The  basis  on  which  the  individual 
has  been  determined  to  be  rehabilitated 
under  §  361.43;  and 

(11)  Any  plans  for  the  provision  of 
post-employment  services  after  a 
suitable  emplo3mient  goal  has  been 
achieved  and  the  basis  on  which  such 
plans  are  developed. 

(b)  Coordination  with  education 
agencies.  When  services  are  being 
provided  to  a  handicapped  individual 
who  is  also  eligible  for  services  under 
the  Education  for  Handicapped  Children 
Act,  the  individualized  written 
rehabilitation  program  is  prepared  in 
coordination  with  the  appropriate 
education  agency  and  includes  a 
summary  of  relevant  elements  of  the 
individualized  education  program  for 
that  individual. 

(Sections  101  (a)(9)  and  (a)(ll)  of  the  Act;  29 
U.S.C.  721  (a)(9)  and  (a)(ll)) 


§  361.42  Scope  of  State  unit  progiam: 
Vocational  rehabWtatlon  services  for 
Individuals. 

(a)  Scope  of  services.  The  State  plan 
must  assure  ^at  as  appropriate  to  the 
vocational  rehabilitation  needs  of  each 
individual,  the  following  vocational 
rehabilitation  services  are  available; 

(1)  Evaluation  of  vocational 
rehabilitation  potential,  including 
diagnostic  and  related  services 
incidental  to  the  determination  of 
eligibility  for,  and  the  nature  and  scope 
of  services  to  be  provided; 

(2)  Counseling  and  guidance,  including 
personal  adjustment  counseling,  to 
maintain  a  counseling  relationship 
throughout  a  handicapped  individual's 
program  of  services,  and  referral 
necessary  to  help  handicapped 
individuals  secure  needed  services  from 
other  agencies; 

(3)  Physical  and  mental  restoration 
services,  necessary  to  correct  or 
substantially  modity  a  physical  or 
mental  condition  which  is  stable  or 
slowly  progressive; 

(4)  Vocational  and  other  training 
services,  including  personal  and 
vocational  adjustment,  books,  tools,  and 
other  training  materials  except  that  no 
training  or  training  services  in 
institutions  of  higher  education 
(universities,  colleges,  community/ junior 
colleges,  vocational  schools,  technical 
institutes,  or  hospital  schools  of  nursing) 
may  be  paid  for  with  funds  under  this 
part  imless  maximum  efforts  have  been 
made  by  the  State  unit  to  secure  grant 
assistance  in  whole  or  in  part  firom  other 
sources; 

(5)  Maintenance,  including  payments, 
not  exceeding  the  estimated  cost  of 
subsistence  and  provided  at  any  time 
after  vocational  rehabilitation  services 
have  begim  through  the  time  when 
postemployment  services  are  being 
provided.  Maintenance  covers  a 
handicapped  individual’s  basic  living 
expenses,  such  as  food,  shelter,  clothing, 
and  other  subsistence  expenses  which 
are  necessary  to  support  and  derive  the 
full  benefit  of  the  other  vocational 
rehabilitation  services  being  provided; 

(6)  Transportation,  including 
necessary  travel  and  related  expenses 
including  subsistence  during  travel  (or 
per  diem  payments  in  lieu  of 
subsistence)  in  connection  with 
transporting  handicapped  individuals 
and  their  attendants  or  escorts  for  the 
purpose  of  supporting  and  deriving  the 
full  benefit  of  Ae  other  vbcational 
rehabilitation  services  being  provided. 
Transportation  may  include  relocation 
and  moving  expenses  necessary  for 
achieving  a  vocational  rehabilitation 
objective; 


(7)  Services  to  members  of  a 
han^capped  individual’s  family  when 
necessary  to  the  vocational 
rehabilitation  of  the  handicapped 
individual; 

(8)  Interpreter  services  and  note¬ 
taking  services  for  the  deaf,  including 
tactile  interpreting  for  deaf-blind 
individuals; 

(9)  Reader  services,  rehabilitation 
teaching  services,  note-taking  services 
and  orientation  and  mobility  services  for 
the  blind; 

(10)  Telecommunications,  sensory  and 
other  technological  aids  and  devices; 

(11)  Recruitment  and  training  services 
to  provide  new  employment 
opportunities  in  the  fields  of 
rehabilitation,  health,  welfare,  public 
safety,  law  enforcement  and  other 
appropriate  public  service  employment; 

(12)  Placement  in  suitable 
employment; 

(13)  Post-employment  services 
necessary  to  maintain  suitable 
employment; 

(14)  Occupational  licenses,  including 
any  license,  permit  or  other  written 
authority  required  by  a  State,  city  or 
other  governmental  unit  to  be  obtained 
in  order  to  enter  an  occupation  or  entu’ 
a  small  business,  tools,  equipment, 
initial  stocks  (including  livestock)  and 
supplies;  and 

(15)  Other  goods  and  services  which 
can  reasonably  be  expected  to  benefit  a 
handicapped  individual  in  terms  of 
employability. 

(b)  Written  policies.  The  State  plan 
must  also  assure  that  the  State  unit 
establishes  and  maintains  written 
policies  covering  the  scope  and  nature 
of  each  of  the  vocational  rehabilitation 
services  specified  in  paragraph  (a)  of 
this  section,  and  the  conditions,  criteria, 
and  procedures  under  which  eadb 
service  is  provided. 

(c)  Special  requirements.  In  the  case 
of  telecommunications,  sensory,  and 
other  technological  aids  and  devices,  the 
written  policies  must  ensure  that 
individualized  prescriptions  and  fittings 
are  performed  only  by  individuals 
hcensed  in  accordance  with  State 
licensure  laws,  or  by  appropriate 
certified  professionals.  Any  hearing  aid 
recommended  on  the  basis  of  an 
evaluation  of  the  auditory  system  must 
be  fitted  in  accordance  with  the 
specifications  of  the  findings  obtained 
under  §  361.33.  Newly  developed  aids 
and  devices  not  requiring  individualized 
fittings  must  meet  any  engineering  and 
safety  standards  recognized  by  the 
Secretary. 

(Sec6ons  101(a)(6)  and  103(a)  of  the  Act  29 
U.S.Q  721(a)(6)  and  723(a)) 
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§  361.43  Individuals  determined  to  be 
rehabilitated. 

(a)  Minimum  requirements.  The  State 
plan  must  assure  that  an  individual 
determined  to  be  rehabilitated,  must 
have  been,  as  a  minimum: 

{1)  Determined  to  be  eligible  under 
§  361.35(a); 

(2)  Provided  an  evaluation  of 
vocational  rehabilitation  potential,  and 
counseling  and  guidance  as  essential 
vocational  rehabilitation  services;  ' 

(3)  Provided  appropriate  and 
substantial  vocational  rehabilitation 
services  in  accordance  with  the 
individualized  written  rehabilitation 
program  developed  under  §  361.40  and 
§361.41;  and  ' 

(4)  Determined  to  have  achieved  and 
maintained  a  suitable  employment  goal 
for  at  least  60  days. 

(b)  Post-employment  services.  The 
State  plan  must  also  assure  that  after  an 
individual  has  been  determined  to  be 
rehabilitated,  the  State  unit  will  provide 
post-employment  services  when 
necessary  to  assist  em  individual  to 
maintain  suitable  employment 

(Sections  12(c)  and  101(a)(6)  of  the  Act;  29 
U.S.a  711(c)  and  721(a)(e]] 

361.44  §  Authorization  of  services. 

The  State  plan  must  assure  that 
written  authorization  is  made,  either 
before  or  at  the  same  time  as  the 
purchase  of  services.  IVhere  a  State  unit 
employee  is  permitted  to  make  oral 
auAorization  in  an  emergency  situation, 
there  must  be  prompt  documentation 
and  the  authorization  must  be  confirmed 
in  writing  and  forwarded  to  the  provider 
of  the  services. 

(Sections  12(c)  and  101(a)(6)  of  the  Act;  29 
U.S.C.  711(c)  and  721(a)(6)) 

§  361.45  Standards  for  facilities  and 
providers  of  services. 

(a)  General  provisions.  The  State  plan 
must  assure  that  the  designated  State 
unit  adopts  and  maintains  written 
minimum  standards  for  the  various 
types  of  facilities  and  providers  of 
services  utilized  by  the  State  unit  in 
providing  vocational  rehabilitation 
services.  The  State  unit  must  make  these 
standards  readily  available  to  unit 
personnel  and  to  the  public. 

(b)  Rehabilitation  facility  standards. 
The  State  unit  must  establish  written 
standards  covering  physical  plant, 
equipment,  and  safety  for  rehabilitation 
facilities.  For  workshops,  the  State  unit 
must  also  establish  standards  applicable 
to  health  conditions,  wages,  hours, 
working  conditions,  and  worker’s 
compensation  or  liability  insurance  for 
handicapped  persons  employed  in  the 
workshop.  These  standai^s  must 
incorporate  applicable  standards 


established  by  the  Secretary  and  must 
conform  with  regulations  of  the 
Secretaiy  of  Labor  relating  to 
occupational  safety  and  health 
standards  for  rehabilitation  facilities. 
These  standards  must  also  assure  that  ^ 
all  medical  and  related  health  services" 
provided  in  a  rehabilitation  facility  are 
prescribed  by.  or  under  the  formal 
supervision  of  persons  licensed  to 
prescribe  or  supervise  the  provision  of 
these  services  in  the  State.  State  unit 
standards  must  assure  that  any 
rehabilitation  facility  to  be  utilized  in 
the  provision  of  vocational 
rehabilitation  services  complies  with  the 
requirements  of  the  Architectural 
Barriers  Act  of  1968  and,  the  “American 
Standards  Specification  for  Making 
Buildings  and  Facilities  Accessible  to, 
and  Usable  by,  the  Physically 
Handicapped,”  No.  A117.1-1961,  as 
amended,  and  its  implementing 
standards  41  CFR  Part  101-19.6  et  seq. 

(c)  Rehabilitation  facility  personnel 
and  providers  of  services.  The  Secretary 
exercises  no  authority  concerning  the 
selection,  method  of  selection,  tenure  of 
office,  or  compensation  of  any 
individual  employed  in  any  facility  or 
personnel  utilized  in  providing  service. 

(Sections  12(c)  and  101(a)(7)  of  the  Act;  29 
U.S.C.  711(c)  and  721(a)(7)) 

§  361.46  Rates  of  payment 
The  State  plan  must  assure  that  the 
State  unit  establishes  and  maintains 
written  policies  to  govern  rates  of 
payment  for  all  purchased  vocational 
rehabilitation  services.  Any  vendor 
providing  services  authorized  by  the 
State  unit  must  agree  not  to  make  any 
charge  to  or  accept  any  payment  from 
the  handicapped  individual  or  his  or  her 
family  for  the  service  unless  the  amount 
of  the  charge  or  payment  is  previously 
known  and,  where  applicable,  approved 
by  the  State  unit. 

(Sections  12(c)  and  101(a)(6)  of  the  Act;  29 
U.S.C.  711(c)  and  721(a)(6)) 

§  361.47  Participation  by  handicapped 
individuals  In  the  cost  of  vocational 
rehabilitation  services. 

(a)  Financial  need,  (1)  There  is  no 
Federal  requirement  that  the  financial 
need  of  a  handicapi>ed  individual  be 
considered  in  the  provision  of  any 
vocational  rehabilitation  services. 

(2)  If  the  State  unit  chooses  to 
consider  the  financial  need  of 
handicapped  individuals  for  purposes  of 
determining  the  extent  of  their 
participation  in  the  costs  of  vocational 
rehabilitation  services,  the  State  unit 
must  maintain  written  policies  covering 
the  determination  of  financial  need,  and 
the  State  plan  must  specify  the  types  of 
vocational  rehabilitation  services  for 
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which  the  unit  has  established  a 
financial  needs  test.  These  policies  must 
be  applied  uniformly  so  that  equitable 
treatment  is  accorded  all  handicapped 
individuals  in  similar  circumstances. 

(3)  The  State  plan  must  assure  that  no 
financial  needs  test  is  applied  as  a 
condition  for  furnishing  the  following 
vocational  rehabilitation  services: 

(i)  Evaluation  of  rehabilitation 
potential,  except  for  those  vocational 
rehabilitation  services  other  than  of  a 
diagnostic  nature  which  are  provided 
under  an  extended  evaluation  of 
rehabilitation  potential  under  §  361.34; 

(ii)  Counseling,  guidance,  and  referral 
services;  and 

(iii)  Placement 

(b)  Consideration  of  similar  benefits. 
(1)  The  State  plan  must  assure  that,  in 
all  cases,  the  State  unit  gives  full 
consideration  to  any  sin^eir  benefits 
available  to  a  handicapped  individual, 
or  to  members  of  a  handicapped 
individual's  family,  tmder  any  program 
to  meet  in  whole  or  in  part  ffie  cost  of 
any  vocational  rehabilitation  services 
except  the  following: 

(1)  Evaluation  of  vocational 
rehabilitation  potential  except  as 
provided  under  paragraph  (b)(4)  of  this 
section; 

(ii)  Counseling,  guidance  and  referral; 

(iii)  Vocational  and  other  training 
services,  including  personal  and 
vocationaf  adjustment  training,  books, 
tools,  and  other  training  materials, 
which  are  not  provided  in  institutions  of 
higher  education  (§  361.42(a)(4)); 

(iv)  Placement;  and 

(v)  Post-employment  services 
consisting  of  the  services  listed  under 
paragraphs  (b)(1)  (i)-(iv)  of  this  section. 

(2)  The  State  plan  must  assure  that  the 
designated  State  unit  gives  full 
consideration  to  any  similar  benefits 
available  imder  any  other  program  to  a 
handicapped  individual  to  meet,  in 
whole  or  in  part,  the  cost  of  physical 
and  mental  restoration  services  and 
maintenance  unless  it  would 
significantly  delay  the  provision  of 
services  to  an  individual; 

(3)  The  State  plan  must  also  assure 
that  when  an  individual  is  eligible  for 
similar  benefits,  these  benefits  must  be 
utilized  insofar  as  they  are  adequate 
and  do  not  interfere  with  achieving  the 
rehabilitation  objective  of  the 
individual. 

(4)  The  State  plan  must  also  assure 
that  the  State  unit  gives  full 
consideration  to  any  similar  benefits 
available  to  a  handicapped  individual 
being  provided  an  extended  evaluation 
of  vocational  rehabilitation  potential  in 
a  manner  consistent  with  paragraphs 
(b)(1)  through  (b)(3)  of  this  section. 
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(Sections  12(c)  and  101(a)(8]  of  the  Act;  29 
U.S.C.  711(c)  and  721(a)(8)) 

§  361.48  Appeal  procedures. 

(a)  Administrative  review  and  fair 
hearing.  The  State  plan  must  assure  that 
when  an  applicfmt  for  vocational 
rehabilitation  services  or  an  individual 
being  provided  vocational  rehabilitation 
services  is  dissatisfied  with  any  action 
concerning  the  furnishing  or  denial  of 
these  services,  he  or  she  may  file  a 
request  for  an  administrative  review 
and  a  redetermination  of  that  action  by 
the  supervisory  staff  of  the  designated 
State  unit.  The  State  plan  must  also 
provide  that  an  individual,  who  is 
dissatisfied  with  the  finding  of  this 
administrative  review,  is  given  an 
opportimity  for  a  fair  hearing  before  the 
State  unit  director  or  his  designee. 

(b)  Additional  requirements  and 
procedures  in  connection  with  an 
individualized  written  rehabilitation 
program.  (1)  When  an  administrative 
review  and  f£dr  hearing  have  been 
completed  with  regard  to  any  decision 
or  determination  made  in  connection 
with  an  individualized  written 
rehabilitation  program,  the  final 
decision  made  on  the  basis  of  the  fair 
hearing  must  be  made  in  writing  by  the 
State  unit  director.  The  procedures 
established  by  the  State  unit  in  this 
regard  must  provide  that  the 
responsibility  for  making  the  final 
decision  may  not  be  delegated  to  any 
other  officer  or  employee  of  the  State 
imit. 

(2)  When  an  individual  being  provided 
vocational  rehabilitation  services  is 
dissatisfied  with  the  final  decision 
resulting  fi'om  the  fair  hearing  under 
paragraph  (a)  of  this  section,  the 
individual  may  request  the  Secretary  to 
review  the  decision.  When  this  request 
is  made,  the  Secretary  or  the  Secretary’s 
designee  reviews  the  State  unit 
director's  decision  and  makes 
recommendations  to  the  director 
concerning  action  to  be  taken  to  resolve 
the  issue  and  dispose  of  the  matter. 
Within  60  days  of  receiving  these 
recommendations,  the  director  advises 
the  handicapped  individual  and  the 
Secretary  of  the  final  disposition  of  the 
matter. 

(c)  Informing  affected  individuals. 
Each  applicant  or  individual  being 
provided  vocational  rehabilitation 
services  must  be  informed  of  the 
opportunities  available  under  this 
section,  including  the  names  and 
addresses  of  individuals  with  whom 
appeals  may  be  filed. 

(Sections  12(c),  101(a)(6),  and  102(dJ  of  the 
Act:  29  U.S.C.  711(c),  721(a)(6)  and  722(d)) 


§  361.49  Protection,  use  and  release  of 
personal  information. 

(a)  General  provisions.  The  State  plan 
must  assure  that  the  State  agency  and 
the  State  unit  wrill  adopt  and  implement 
policies  and  procedures  to  safeguard  the 
confidentiality  of  all  personal 
information,  including  photographs  and 
lists  of  names.  These  policies  and 
procedures  must  assure  that 

(1)  Specific  safeguards  protect  current 
and  stored  personal  information; 

(2)  All  applicants,  clients, 
representatives  of  applicants  or  clients, 
and,  as  appropriate,  service  providers, 
cooperating  agencies,  and  interested 
persons  are  iiiformed  of  the 
confidentiality  of  personal  information 
and  the  conditions  for  accessing  and 
releasing  this  information; 

(3)  All  applicants  or  their 
representatives  are  informed  about  the 
State  unit  need  to  collect  personal 
information  and  the  policies  governing 
its  use,  including; 

(i)  Identification  of  the  authority  under 
which  information  is  collected; 

(ii)  Explanation  of  the  principal 
purposes  for  which  the  State  unit 
intends  to  use  or  release  the 
information; 

(iii)  Explanation  of  whether  the 
inffividual's  providing  the  information  is 
mandatory  or  volimtary  and  the  effects 
of  not  providing  requested  information 
to  the  State  unit; 

(iv)  Identification  of  those  situations 
where  the  State  unit  requires  or  does  not 
require  informed  wnitten  consent  of  the 
individual  before  information  may  be 
released;  and 

(v)  Identification  of  other  agencies  to 
which  information  is  routinely  released. 

(4)  Persons  who  are  unable  to 
communicate  in  English  or  who  rely  on 
special  modes  of  communication  must 
be  provided  explanations  about  Slate 
policies  and  procedures  affecting 
personal  information  through  methods 
that  can  be  adequately  imderstood  by 
them; 

(5)  These  policies  and  procedures 
must  prevail  over  less  stringent  State 
laws  and  regulations;  and 

(6)  The  State  agency  or  the  State  unit 
may  establish  reasonable  fees  to  cover 
extraordinary  costs  of  duplicating 
records  or  making  extensive  searches, 
and  must  establish  policies  and 
procedures  governing  access  to  records. 

(b)  State  program  use.  All  personal 
information  in  the  possession  of  the 
State  agency  or  the  designated  State 
luiit  must  be  used  only  for  purposes 
directly  connected  with  the 
administration  of  the  vocational 
rehabilitation  program.  Information 
containing  identifiable  personal 
information  may  not  be  shared  with 


advisory  or  other  bodies  which  do  not 
have  official  responsibility  fw 
administration  of  the  program.  In  the 
administration  of  the  program,  the  State 
unit  may  obtain  personal  information 
from  service  providers  and  cooperating 
agencies  under  assurances  that  the 
information  may  not  be  further  divulged, 
except  as  provided  under  paragraphs 

(c),  (d)  and  (e)  of  this  section; 

(c)  Release  to  involved  individuals.  (1) 
When  requested  in  writing  by  the 
involved  individual  or  his  or  her 
representative,  the  State  unit  must  make 
all  information  in  the  case  record 
accessible  to  the  individual  or  release  it 
to  him  or  her  or  a  representative  in  a 
timely  manner.  Medical,  psychological 
or  other  information  which  the  State 
unit  believes  may  be  harmful  to  the 
individual  may  not  be  released  directly 
to  the  individual  but  must  be  provided 
through  his  or  her  representative,  a 
physician  or  a  licensed  or  certified 
psychologist; 

(2)  When  personal  information  has 
been  obtained  from  another  agency,  or 
organization,  it  may  be  released  only  by, 
or  under  the  conditions  established  by, 
the  other  agency  or  organization. 

(d)  Release  for  audit,  evaluation,  and 
research.  Personal  information  may  be 
released  to  an  organization,  agency,  or 
individual  engaged  in  audit,  evaluation, 
or  research  o^y  for  purposes  directly 
connected  with  the  administration  of  the 
vocational  rehabilitation  program,  or  for 
purposes  which  would  significantly 
improve  the  quality  of  life  for 
handicapped  persons,  and  only  if  the 
organization,  agency,  or  individual 
assures  that: 

(1)  The  information  will  be  used  only 
for  the  purposes  for  which  it  is  being 
provided; 

(2)  The  information  will  be  released 
only  to  persons  officially  connected  with 
the  audit,  evaluation  or  research; 

(3)  The  information  will  not  be 
released  to  the  involved  individual; 

(4)  The  information  will  be  managed 
in  a  manner  to  safeguard  confidentialit3r; 
and 

(5)  The  final  product  will  not  reveal 
any  personal  identifying  information 

.  without  the  informed  written  consent  of 
the  involved  individual,  or  his  or  her 
representative. 

(e)  Release  to  other  programs  or 
authorities.  (1)  Upon  receiving  the 
informed  written  consent  of  the 
individual,  the  State  unit  may  release  to 
another  agency  or  organization  for  its 
program  purposes  only  that  personal 
information  which  may  be  released  to 
the  involved  individual,  and  only  to  the 
extent  that  the  other  agency  or 
organization  demonstrates  that  the 
information  requested  is  necessary  for 
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its  program.  Medical  or  psychological 
information  which  the  State  unit 
believes  may  be  harmful  to  the 
individual  may  be  released  when  the 
other  agency  or  organization  assures  the 
State  unit  that  the  information  will  be 
used  only  for  the  purpose  for  which  it  is 
being  provided  and  will  not  be  further 
released  to  the  involved  individual; 

(2)  The  State  unit  must  release 
personal  information  if  required  by 
Federal  laiAr, 

(3)  The  State  imit  must  release 
personal  information  in  response  to 
investigations  in  connection  with  law 
enforcement,  fraud,  or  abuse,  (except 
where  expressly  prohibited  by  Federal 
or  State  laws  or  regulations],  and  in 
response  to  judicial  order,  and 

(4)  The  State  unit  may  also  release 
personal  information  in  order  to  protect 
the  individual  or  others  when  the 
individual  poses  a  threat  to  his  or  her 
safety  or  to  the  safety  of  others 
(Sections  12(c)  and  101(a)(6)  of  the  Act; 

29  U.S.C.  711(c)  and  721(a)(6)). 

(f)  Release  to  the  Secretary  or  the 
Secretary’s  designee.  Where  the 
individual  or  his  or  her  representative 
has  requested  the  Secretary  to  review 
the  final  decision  of  the  State  Unit 
Director  under  §  361.48,  the  State  unit, 
upon  request  of  the  Secretary  or  the 
Secretary’s  designee,  will  provide  to  the 
Secretary  or  the  Secretary’s  designee  a 
complete  and  officially  certified  copy  of 
the  case  record  of  the  individual, 
including  the  record  and  transcripts  of 
the  Fair  Hearing  decision  made  by  the 
State  Unit  Director. 

§  361^  Scope  of  State  unit  program: 
Management  services  and  supervision  for 
small  business  enterprises  for  severely 
handicapped  individuals. 

(a)  General  provisions.  ’The  State  plan 
may  provide  for  establishing  small 
business  enterprises  operated  by 
severely  handicapped  individuals  and 
may  also  provide  for  management 
services  and  supervision  for  these 
enterprises.  “Management  services  and 
supervision”  includes  inspection,  quality 
control,  consultation,  accoimting, 
regulating,  in-service  training,  and 
related  services  provided  on  a 
systematic  basis  to  support  and  improve 
small  business  enterprises  operated  by 
severely  handicapped  individuals. 
“Managment  services  and  supervision” 
does  not  include  those  services  or  costs 
which  pertain  to  the  ongoing  operation 
of  the  individual  business  enterprise 
after  the  initial  establishment  period. 

(b)  Special  policies.  If  the  State  plan 
provides  for  management  services  and 
supervision,  it  must  assure  that  the  State 
imit  maintains; 


(1)  A  description  of  the  types  of  small 
business  enterprises  to  be  established; 

(2)  A  description  of  the  policies 
governing  the  acquisition  of  vending 
facilities  or  other  equipment  and  initial 
stocks  (including  livestock]  and  supplies 
for  business  enterprises: 

(3)  A  description  of  the  policies 
governing  the  management  and 
supervision  of  the  program; 

(4)  A  description  of  how  management 
and  supervision  vdll  be  accomplished 
either  by  the  State  unit  or  by  some  other 
organization  as  the  nominee  of  the  unit 
subject  to  its  control;  and 

(5)  An  assurance  that  only  severely 
handicapped  individuals  will  be 
selected  to  participate  in  this  supervised 
program. 

(c)  Set-aside  funds.  If  the  State  unit 
chooses  to  set  aside  funds  from  the 
proceeds  of  the  operation  of  business 
enterprises,  the  State  plan  must  also 
assure  that  the  State  unit  maintains  a 
description  of  the  methods  used  in 
setting  aside  funds,  and  the  purpose  for 
which  funds  are  set  aside.  Funds  may  be 
used  only  for  small  business  enterprises 
program  purposes  and  any  benefits  for 
operators  must  be  provided  on  an 
equitable  basis. 

(Sections  101(a](6]  and  103(b)  of  the  Act;  29 
U.S.C.  721(a)(6)  and  723(b)) 

§  361.51  Scope  of  State  unit  program: 
Establishment  of  rehabilitation  facilities. 

If  the  State  plan  provides  for  the 
establishment  of  public  or  other 
nonprofit  rehabilitation  facilities,  it  must 
assure  that: 

(a)  The  State  unit  will  determine  that 
the  need  for  the  establishment  of  any 
rehabilitation  facility  assisted  under  this 
section  has  been  demonstrated  in  the 
State's  inventory  of  rehabilitation 
facilities  under  §  361.21; 

(b)  Any  rehabilitation  facility  to  be 
established  will  meet  the  State  unit's 
standards  for  rehabilitation  facilities 
maintained  under  §  361.45; 

(c)  The  primary  purpose  of  any 
rehabilitation  facility  to  be  established 
is  to  provide  vocational  rehabilitation 
services  or  transitional  or  extended 
employment  to  handicapped  individuals; 

(d)  Initial  or  additional  staffing 
assistance  will  be  available  only  for 
personnel  who  are  engaged  in  new  or 
expanded  program  activities  of  the 
rehabilitation  facility;  and 

(e)  Any  rehabilitation  facility 
established  under  this  part  will  develop 
and  implement  a  plan  to  take 
afffirmative  action  to  employ  and 
advance  in  employment  qualified 
handicapped  individuals  which  provides 
for  specific  action  steps,  timetables,  and 
complaint  and  enforcement  procedures. 


(Sections  101(a)(6)  and  103(b)  of  the  Act;  29 
U.S.C.  721(a)(6)  and  723(b)) 

§  361.52  Scope  of  State  unit  program: 
Construction  of  rehabilitation  facilities. 

If  the  State  plan  provides  for  the 
construction  of  public  or  other  nonprofit 
rehabilitation  facilities,  it  must  assure 
that; 

(a)  The  State  unit  will  determine  that 
the  need  for  the  construction  of  any 
rehabilitation  facility  assisted  imder  this 
section  has  been  demonstrated  in  the 
State's  inventory  of  rehabilitation 
facilities  under  §  361.21; 

(b)  Any  rehabilitation  facility  to  be 
constructed  will  meet  the  State  unit's 
standards  for  rehabilitation  facilities 
maintained  under  §  361.45; 

(c)  The  primary  purpose  of  any 
rehabilitation  facility  to  be  constructed  ‘ 
under  this  section  is  to  provide 
vocational  rehabilitation  services  or 
transitional  or  extended  employment  to 
handicapped  individuals; 

(d)  The  total  Federal  financial 
participation  in  the  expenditures  for  the 
construction  of  rehabilitation  facilities 
for  a  fiscal  year  will  not  exceed  10 
percent  of  the  State's  allotment  for  that 
year  under  section  110  of  the  Act; 

(e)  For  each  fiscal  year  the  amount  of 
the  State's  share  of  expenditures  for 
vocational  rehabilitation  services  under 
the  plan,  other  than  for  the  construction 
of  rehabilitation  facilities  and  the 
establishment  of  rehabilitation  facilities, 
will  be  at  least  equal  to  the  average  of 
its  expenditures  for  the  other  vocational 
rehabilitation  services  for  the  preceding 
three  fiscal  years; 

(f)  In  addition  to  any  other 
requirement  imposed  by  law,  each 
proposal  will  be  subject  to  the 
requirements  for  the  construction  of  a 
rehabilitation  facility  under  Title  III  of 
the  Act  and  the  condition  that  the 
applicant  will  furnish  and  comply  with 
all  assurances  set  forth  in  the 
application;  and 

(g)  Any  rehabilitation  facility 
constructed  under  this  part  will  develop 
and  implement  a  plan  to  take 
affirmative  action  to  employ  and 
advance  in  employment  qualified 
handicapped  individuals  which  provides 
for  specific  action  steps,  timetables  and 
complaint  and  enforcement  procedures. 

(Sections  101(a)(6)  and  103(b)  of  the  Act;  29 
U.S.C.  721(a)(6)  and  723(b)) 

§  361.53  Scope  of  State  unit  program: 
Facilities  and  services  for  groups  of 
handicapped  individuals. 

The  State  plan  may  provide  for 
facilities  and  services,  including 
services  provided  at  rehabilitation 
facilities,  which  may  be  expected  to 
contribute  substantially  to  the 
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vocational  rehabilitation  of  a  group  of 
individuals,  but  which  are  not  related 
directly  to  the  individualized 
rehabilitation  program  of  any  one 
handicapped  individual.  If  the  State  plan 
includes  these  facilities  and  services,  it 
must  assure  that  the  State  unit 
establishes  and  maintains  written 
policies  covering  their  provision. 

(Sections  101(a)(6]  and  103(b]  of  the  Act;  29 
U.S.a  721(a)(6)  and  723(b)) 

§  361.54  Scope  of  State  unit  program: 
Telecommunications  systems. 

The  State  plan  may  provide  for  the 
use  of  existing  telecommunications 
systems  which  have  the  potential  for 
substantially  improving  vocational 
rehabilitation  service  delivery  methods 
and  developing  appropriate 
programming  to  meet  the  particular 
needs  of  handicapped  individuals, 
especially  those  who  are  homeboimd, 
those  who  live  in  rural  areas,  and  those 
who  rely  on  special  modes  of 
communication.  These 
telecommimications  systems  shall 
include  telephone,  television,  satellite, 
tactile-vibratory  devices,  and  similar 
systems,  as  appropriate.  If  the  State  plan 
includes  these  systems,  it  must  assure 
that  the  State  unit  establishes  and 
maintains  written  policies  covering  their 
use. 

(Sections  101(a)(6)  and  103(b)  of  the  Act;  29 
U.S.C.  721(a)(6)  and  723(b)) 

§  361.55  Scope  of  State  unit  program; 
special  materials  for  blind  Individuals  and 
for  deaf  Individuals. 

The  State  plan  may  provide  for  the 
use  of  special  services  available  to 
provide  recorded  material  for  blind 
individuals,  captioned  television,  films 
or  video  cassettes  for  deaf  individuals, 
tactile  materials  for  deaf-blind 
individuals,  and  other  special  materials 
providing  tactile,  vibratory,  auditory, 
and  visual  readout.  If  the  State  plan 
includes  these  materials,  it  must  assure 
that  the  State  unit  establishes  and 
maintains  written  policies  covering  their 
provision.  These  policies  must  ensure 
that  the  special  communication  services 
are  available  in  the  native  languages  of 
handicapped  individuals  from  ethnic 
groups  which  represent  substantial 
segments  of  the  population  of  the  State. 

(Sections  101(a)(6)  and  103(b)  of  the  Act;  29 
U.S.C.  721  (a)(6)  and  723(b)) 

§  361.56  Utilization  of  community 
resources. 

The  State  plan  must  assure  that,  in 
providing  vocational  rehabilitation 
services,  maximum  utilization  is  made 
of  public  or  othei;  vocational  or  technical 
training  facilities  or  other  appropriate 
community  resources. 


(Section  101(a)(12)(A)  of  the  Act;  29  U.S.C. 
721(a)(12)(A)) 

§  361.57  Utilization  of  profitmaking 
organizations  for  on-the-Job  training  in 
connection  with  selected  projects. 

The  State  plan  must  assure  that  the 
Slate  unit  has  the  authority  to  enter  info 
contracts  with  profitmaking 
organizations  for  the  purpose  of 
providing  on-the-job  training  and  related 
programs  for  handicapped  individuals 
under  Section  621  of  Ae  Act  (projects 
with  industry)  or  Section  622  of  the  Act 
(business  opportimities  for  handicapped 
individuals).  The  State  plan  must  also 
assure  that  profitmaking  organizations 
are  utilized  by  the  State  unit  when  it  has 
been  determined  that  they  are  better 
qualified  to  provide  needed  services 
than  nonprofit  agencies,  organizations, 
or  facilities  in  the  State. 

(Section  101(a)(21)  of  the  Act;  29  U.S.C 
721(a)(21)) 

§  361.58  Periodic  review  of  extended 
employment  in  rehabilitation  facilities. 

The  State  plan  must  assure  periodic 
review  and  re-evaluation  at  least 
annually,  of  the  status  of  those 
handicapped  individuals  who  have  been 
placed  by  the  State  unit  in  extended 
employment  in  rehabilitation  facilities, 
to  determine  the  feasibiUty  of  their 
employment  or  their  training  for  future 
employment  in  the  competitive  labor 
market.  The  State  plan  must  assure  that 
maximum  effort  is  made  to  place  these 
individuals  in  competitive  employment 
or  training  for  competitive  employment 
whenever  feasible. 

(Section  101(a)(16)  of  the  Act;  29  U.S.C. 
721(a)(16)) 

Subpart  C— Financing  of  State 
Vocational  Rehabilitation  Programs 

Federal  Financial  Participation 

§  361.70  Effect  of  State  rules. 

Subject  to  the  provisions  and 
limitations  of  the  Act  and  this  part. 
Federal  financial  participation  is 
available  in  expenditures  made  under 
the  State  plan  (including  the 
administration  thereof)  in  accordance 
with  applicable  State  laws,  rules, 
regulations,  and  standards  governing 
expenditures  by  State  and  local 
agencies. 

(Section  111(a)  of  the  Act;  29  U.S.C.  731(a)) 

§  361.71  Vocational  rehabiKtation  services 
to  Individuals. 

(a)  Federal  financial  participation  is 
available  in  expenditures  made  under 
the  State  plan  for  providing  an 
evaluation  of  vocational  rehabilitation 
potential,  and  for  providing  specifed 
vocational  rehabilitation  services  to 


handicapped  individuals  as  appropriate. 
Other  goods  and  services  not  specified 
under  this  part  and  necessary  to 
determine  the  vocational  rehabilitation 
potential  of  a  handicapped  individual  or 
to  be  of  benefit  in  terms  of  his  or  her 
employability  may  also  be  provided. 
(This  may  include  expenditures  for  short 
periods  of  medical  care  for  acute 
conditions  arising  during  the  course  of 
rehabilitation,  which,  if  not  cared  for, 
would  constitute  a  hazard  to  the . 
evaluation  of  vocational  rehabilitation 
potential  or  to  the  achievement  of  the 
rehabilitation  objective.) 

(b)  Federal  financial  participation 
may  also  be  available  for  costs 
necessary  to  determine  an  individual’s 
eligibility  to  participate  in  the  business 
opportimity  program  under  Section  622 
of  the  Act  and  the  costs  of  native 
healing  practitioners  who  are  recognized 
as  such  by  €m  Indian  tribe  when  services 
are  being  provided  to  handicapped 
American  Indians  under  the  State  plan 
and  when  the  native  healing  practitioner 
services  €ire  necessary  to  achieve  a  - 
handicapped  individual’s  vocational 
rehabilitation  objective. 

(c)  Federal  financial  participation  is 
not  available  in  £uiy  expenditure  made, 
either  directly  or  indirectly,  for  the 
piuchase  of  any  land,  or  for  the 
purchase  or  erection  of  any  building 
(except  for  a  shelter  under  §  361.72)  for 
any  one  handicapped  individual  or  for  a 
group  of  handicapped  individuals  under 
§  361.75. 

(Sections  12(c)  and  103(a)  of  die  Act;  29 
U.S.C  711(c)  and  723(a]) 

§  361.72  Management  sendees  and 
supervision  for  smaH  business  enterprises 
for  serverely  handicapped  indtvfchiais. 

(a)  Federal  financial  participation  is 
available  in  expenditures  made  under 
the  State  plan  for  the  acquisition  of 
equipment,  and  initial  stocks  (including 
livestock)  and  supplies  for  small 
business  enterprises  (including  vending 
facilities)  for  severely  handicapped 
individuals,  and  management  services 
and  supervision  provided  by  the  State 
unit  to  improve  the  operation  of  these 
small  business  enterprises  (including 
vending  facilities).  "Equipment” 
includes  shelters,  which  are  those 
facilities  for  a  business  undertaking 
which  are  customarily  furnished  to  the 
operator  of  a  similar  business  occupying 
premises  under  a  short-term  lease. 
Federal  financial  participation  is  not 
available  in  any  expenditure  for  the 
purchase  of  any  land,  nor  for  the 
purchase  or  erection  of  any  building. 
This  exclusion  with  respect  to  buildings 
does  not  apply  to  shelters  as  described 
in  this  paragraph. 
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(b)  Federal  financial  participation  is 
available  for  expenditures  specified 
under  paragraph  (a)  of  this  section, 
which  are  ina.de  from  funds  set-aside  by 
the  State  unit  from  the  proceeds  of  the 
operation  of  small  business  enterprises 
for  the  most  severely  handicapped 
individuals  under  its  management  and 
supervision. 

(Sections  12(c)  and  103(b)  of  the  Act;  29 
U.S.C.  711(c)  and  723(b)) 

§  361.73  Establishment  of  rehabilitation 
facilities. 

(a)  Federal  financial  participation  is 
available  in  expenditures  made  under 
the  State  plan  for  the  establishment  of 
public  and  other  nonprofit  rehabilitation 
facilities  for  the  following  types  of 
expenditures,  except  as  limited  in 
paragraph  (b)  of  this  section; 

(1)  Acquisition  of  existing  buildings, 
and  where  necessary,  the  land  in 
connection  therewith; 

(2)  Remodeling  and  alteration  of 
existing  buildings; 

(3)  Expansion  of  existing  buildings; 

(4)  Architect’s  fees; 

(5)  Site  survey  and  soil  investigation; 

(6)  Initial  and  additional  fixed  or 
movable  equipment  of  existing  building; 

(7)  Initial  and  additional  staffing  of 
rehabilitation  facilities;  and 

(8)  Such  other  direct  expenditures  as 
are  appropriate  to  the  establishment 
project. 

(b)  Federal  financial  participation  is 
not  available  in  any  expenditure: 

(1)  For  the  acquisition  of  an  existing 
building  when  the  Federal  share  of  the 
cost  of  acquisition  of  the  building  under 
this  section  is  more  than  $300,(XX). 

(2)  For  the  rental  of  land,  or  rental  of 
buildings  in  connection  with  the 
establishment  of  rehabilitation  facilities; 

(3)  For  the  remodeling  or  alteration  of 
an  existing  building  when  the  estimated 
cost  of  remodeling  or  alteration  exceeds 
the  fair  market  value  of  the  building 
prior  to  its  remodeling  or  alteration; 

(4)  For  the  expansion  of  an  existing 
building  which  has  not  been  completed 
in  all  respects; 

(5)  For  the  expansion  of  an  existing 
building  to  the  extent  that  the  total  size 
of  the  resultant  expanded  building, 
determined  in  square  footage  of  usable 
space,  will  be  greater  than  twice  the  size 
of  the  original  existing  building;  or 

(6)  For  the  expansion  of  an  existing 
building  if  the  method  of  joining  the 
expanded  portion  of  the  existing 
building  indicates  that,  in  efiect,  a 
separate  structure  is  involved. 

(c)  The  amount  of  Federal  financial 
participation  in  the  establishment  of  a 
rehabilitation  facility,  including  initial 
and  additional  equipment,  and  initial 
and  additional  staffing  for  a  period  not 


longer  than  4  years  and  3  months,  shall 
be  80  per  cent. 

(d)  Funds  made  available  to  a  private 
nonprofit  agency  for  the  establishment 
of  a  rehabilitation  facility  must  be 
expended  by  that  agency  in  accordance 
with  procedures  eind  standards 
equivalent  to  those  of  the  State  unit  in 
making  direct  expenditures  for  similar 
purposes. 

(Sec,  7(4),  12  (c)  and  103(b)  of  the  Act;  29 
U.S.C.  706(4),  711(c),  and  723(b)) 

§361.74  .Construction  of  rehabilitation 
facilities. 

(a)  Federal  financial  participation  is 
available  in  expenditures  made  under 
the  State  plan  for  the  construction  of 
public  or  other  nonprofit  rehabilitation 
facilities  for  the  following  types  of 
expenditures: 

(1)  Acquisition  of  land  in  connection 
with  the  construction  of  a  rehabilitation 
facility; 

(2)  Acquisition  of  existing  buildings; 

fS]  Remodeling,  alteration  or 

renovation  of  existing  buildings; 

(4)  Construction  of  new  buildings  and 
expansion  of  existing  buildings  when 
the  expansion  is  extensive  enough  to  be 
tantamount  to  new  construction; 

(5)  Architect’s  fees; 

(6)  Site  survey  and  soil  investigation; 

(7)  Initial  fixed  or  movable  equipment 
of  such  new,  newly  acquired,  expanded, 
remodeled,  altered  or  renovated 
buildings; 

(8)  Works  of  art  in  an  amount  not  to 
exceed  1  per  cent  of  the  total  cost  of  the 
project;  and 

(9)  Other  direct  expenditures 
appropriate  to  the  construction  project, 
except  that  Federal  financial 
participation  is  not  available  for  costs  of 
ofi-site  improvements. 

(b)  The  amount  of  Federal  financial 
participation  in  the  construction  of  a 
rehabilitation  facility  may  not  be  more 
than  50  percent  of  the  total  cost  of  the, 
project. 

(c)  Funds  made  available  to  a  private 
nonprofit  agency  for  the  construction  of 
a  rehabilitation  facility  must  be 
expended  by  that  agency  in  accordance 
with  procedures  and  standards 
equivalent  to  those  of  the  State  rmit  in 
making  direct  expenditures  for  similar 
purposes. 

(Sections  7(1),  12(c),  and  103(b)  of  the  Act;  29 
U.S.C.  706(1),  711(c)  and  723(b)) 

§  361.75  Other  vocational  rehabilitation 
eervtcee  for  the  benefit  of  groups  of 
handicapped  individuale. 

Federal  financial  participation  is 
available  in  expenditures  made  under  a 
Stqte  plan  for  the  provision  of  other 
facilities  and  services  including  services 
provided  at  rehabilitation  facilities 


which  may  be  expected  to  contribute 
substantially  to  the  vocational 
rehabilitation  of  a  group  of  handicapped 
individuals  but  which  are  not  related 
directly  to  the  rehabilitation  of  any  one 
handicapped  individual.  Federal 
financial  participation  is  also  available 
in  expenditures  for  the  use  of  existing 
telecommunications  systems  and  for  the 
use  of  special  materials  for  blind 
individuals,  deaf  individuals  and  deaf- 
blind  individuals. 

(Sections  12(c)  and  103(b)  of  the  Act;  29 
U.S.C.  711(c)  and  723(b)) 

§  361.76  State  and  local  funds. 

For  purpose  of  this  part,  “State  or 
local  funds"  means: 

(a)  Funds  made  available  by 
appropriation  directly  to  the  State  or 
local  agency,  funds  made  available  by 
allotment  or  transfer  from  any  other  unit 
of  State  or  local  govenunent,  or 
expenditures  made  by  any  unit  of  State 
or  local  government  under  a  cooperative 
program  under  §  361.13. 

(b)  Contributions  by  private 
organizations  or  individuals,  which  are 
deposited  in  the  accoimt  of  the  State  or 
local  agency  in  accordance  with  State 
law,  for  expenditure  by,  and  at  the  sole 
discretion  of,  the  State  or  local  agency. 
Contributions  earmarked  for  meeting  the 
State’s  share  for  providing  particular 
services,  for  serving  certain  types  of 
disabilities,  for  providing  services  for 
special  groups  identified  on  the  basis  of 
criteria  whii^  would  be  acceptable  for 
the  earmarking  of  public  funds,  or  for 
carrying  on  types  of  administrative 
activities  so  identified  may  be 
considered  to  be  State  funds,  if 
permissible  under  State  law,  except  that 
Federal  financial  participation  will  not 
be  available  in  expenditures  that  revert 
to  the  donor’s  use  or  facility; 

(c)  Funds  set  aside  pursuant  to 
§  361.72(b):  or 

(d)  Contributions  by  private  agencies, 
organizations  or  individuals  deposited 
in  the  account  of  the  State  or  local 
agency  in  accordance  with  State  law, 
which  are  earmarked,  under  a  condition 
imposed  by  the  contributor,  for  meeting 
(in  whole  or  in  part]  the  State’s  share  fot 
establishing  or  constructing  a  particular 
rehabilitation  facility,  if  permissible 
under  State  law.  These  ^ds  may  be 
used  to  earn  Federal  funds  only  with 
respect  to  expenditures  for  establishing 
or  constructing  the  particular 
rehabilitation  facility  for  which  the 
contributions  are  earmarked. 

(Section  12(c)  of  the  Act;  29  U.S.C.  711(c)) 
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§  361.77  Shared  funding  and 
administration  of  Joint  projects  or 
programs. 

Where  the  Secretary  approves  a 
request  by  the  State  unit  to  participate 
in  a  joint  project  or  program  with 
another  agency  or  agencies  of  the  State, 
or  with  a  local  agency  in  accordance 
vdth  §  361.11.  Federal  financial 
participation  is  available  in  the  State 
unit  share  of  costs  for  which  there  is 
Federal  participation  imder  the  Act. 

(Sections  12(c]  and  101(aKl](A)  of  the  Act;  29 
U.S.C.  711(c)  and  721(a)(1)(A)) 

§  361.78  Waiver  of  Statewideness. 

If  the  approved  State  plan  provides 
for  activities  to  be  carried  out  in  one  or 
more  political  subdivisions  through  local 
financing  (§  361.12),  Federal  financial 
participation  is  available  in 
expenditures  made  under  the  State  plan 
for  vocational  rehabilitation  services 
and  administration  in  connection  with 
these  activities  except  that  funds  made 
available  to  the  State  unit  by  these 
political  subdivisions  of  the  State 
(including  funds  contributed  to  such  a 
subdivision  by  a  private  agency, 
organization  or  individual]  may  be 
earmarked  for  use  within  a  speciHc 
geographical  area  or  for  use  within  a 
specific  facility  or  for  the  beneht  of  a 
group  of  individuals  with  a  particular 
disability.  Nothing  in  this  paragraph, 
however,  authorizes  the  further 
earmarking  of  funds  for  a  particular 
individual  or  for  members  of  a  particular 
organization,  and  Federal  financial 
participation  is  not  available  in 
expenditures  that  revert  to  the  donor's 
use  of  facility  where  the  donor  is  a 
private  agency,  organization  or 
individual. 

(Sections  12(c)  and  101(a)(4)  of  the  Act;  29 
U.S.C.  711(c)  and  721(a)(4)) 

Allotment  and  Payment 

§  361.85  Allotment  of  Federal  funds  for 
vocational  rehabilitation  services. 

(a)  The  allotment  of  the  Federal  funds 
for  vocational  rehabilitation  services  for 
each  State  is  computed  in  accordance 
with  the  requirements  of  section  110  of 
the  Act. 

(b)  Where  the  State  plan  designates 
separate  agencies  to  administer  (or 
supervise  the  administration  of)  the  part 
of  the  plan  unde^  which  vocational 
rehabilitation  services  are  provided  for 
the  blind,  and  the  rest  of  the  plan, 
respectively,  the  division  of  the  State's 
allotment  is  a  matter  for  State 
determination. 

(c)  The  total  Federal  financial 
participation  in  the  expenditures  f«r 
construction  for  a  fiscal  year  may  not 
exceed  10  percent  of  the  State's 


allotment  for  that  year.  The  amount  of 
the  State's  share  of  expenditures  for 
vocational  rehabilitation  services  other 
than  for  the  establishment  of 
rehabilitation  facilities  or  the 
construction  of  rehabilitation  facilities 
must  be  at  least  equal  to  the  average  of 
its  expenditures  for  those  other 
vocational  rehabilitation  services  for  the 
preceding  3  fiscal  years. 

(d)  When  a  special  project  has  been 
awarded  for  the  provision  of  vocational 
rehabilitation  services  to  handicapped 
American  Indians  residing  on  a 
reservation  under  Section  130  of  the  Act 
and  the  State  unit  does  not  intend  to 
continue  to  provide  vocational 
rehabilitation  services  to  these 
American  Indians,  the  allotment  for  the 
State  in  which  the  reservation  is  located 
is  computed  by  subtracting  from  the 
population  under  paragraph  (a)  of  this 
section: 

(1)  33  percent  of  the  total  number  of 
American  Indians  residing  on  the 
reservation  to  be  served  in  the  first  full 
fiscal  year  during  which  the  special 
project  is  in  operation; 

(2)  66  percent  of  such  American 
Indians  in  the  second  full  fiscal  year 
during  which  the  special  project  is  in 
operation;  and 

(3)  100  percent  of  such  American 
Inmans  in  the  third  full  fiscal  year 
during  which  the  special  project  is  in 
operation. 

(Sections  12(c),  110,  and  130(c)  of  the  Act;  29 
U.S.C.  711(cJ.  730  and  750(d)) 

§  361.86  Payments  from  allotments  for 
vocational  rehabilitation  services. 

(a)  Except  as  pro\ided  in  §  361.85(c). 
the  Secretary  pays  to  each  State  an 
amount  computed  in  accordance  with 
the  requirements  of  Section  111  of  the 
Act  The  Federal  share  for  each  State  is 
60  percent  (except  for  the  cost  of 
construction  of  rehabilitation  facilities). 

(b)  Amounts  otherwise  payable  to  a 
State  under  this  section  for  any  fiscal 
year  are  reduced  by  the  amount  (if  any) 
by  which  expenditures  from  non-Federal 
sources,  as  specified  in  §  361.76  (except 
for  expenditures  with  respect  to  which 
the  State  is  entitled  to  payments  under 
Subpeu-t  F  of  this  part)  for  that  fiscal 
year  under  the  State’s  approved  plan  for 
vocational  rehabilitation  services  are 
less  than  expenditures  under  the  plan 
for  the  fiscal  year  ending  June  30, 1972.  If 
a  reduction  in  payments  for  any  fiscal 
year  is  required  in  the  case  of  a  State 
where  separate  agencies  administer  (or 
supervise  the  administration  of]  the  part 
of  the  plan  imder  which  vocational 
rehabilitation  services  are  provided  for 
blind  individuals,  and  the  rest  of  the 
plan,  respectively,  the  reduction  is  made 
in  direct  relation  to  the  amount  by 


which  expenditures  from  non-Federal 
sources  under  each  bart  of  the  plan  are 
less  than  they  were  under  that  part  of 
the  plan  during  the  fiscal  year  ending 
June  30, 1972. 

(Sections  12(c)  and  111  of  the  Act;  29  U.S.C. 
711(c)  and  731) 

§  361.87  Method  of  computing  and  making 
payments. 

(a)  Estimates.  Before  the  beginning  of 
each  fiscal  quarter  or  other  prescribed 
period,  the  Secretary  estimates  the 
amount  to  be  paid  to  each  State  from  its 
allotment  for  vocational  rehabilitation 
services  under  section  110  of  the  Act. 
and  its  allotment  for  innovation  and 
expansion  projects  under  section  120  of 
the  Act.  This  estimate  is  based  on 
records  of  the  State  and  information 
furnished  by  it.  and  any  other 
investigation  found  necessary  by  the 
Secretary. 

(b)  Payments.  The  Secretary  pays, 
from  the  allotment  available,  the  amount 
estimated  for  the  determined  period.  In 
making  any  payment,  additions  and 
subtractions  are  made  as  necessary  in 
balancing  the  Federal-State  account  for 
any  prior  period  on  the  basis  of  the 
State's  accounting.  Payments  are  made 
prior  to  audit  or  settlement  through  a 
Letter  of  Credit  system. 

(Section  12(c)  and  111  of  the  Act;  29  U.S.C. 
711(c)  and  731) 

§361.66  Refunds. 

Any  amount  refunded  or  repaid  by  the 
State  is  credited  to  the  Federal  account 
in  proportion  to  the  Federal 
participation  in  the  expenditures  by 
reason  of  which  the  refunds  or 
repayments  were  made.  These  sums  are 
considered  as  granted  firom  the  State's 
allotment. 

(Section  12(c)  of  the  Act:  29  U.S.C.  711(c)) 

§  361.89  Determining  to  which  fiscal  year 
expenditures  are  chargeable. 

In  determining  to  which  Federal  fiscal 
year  expenditures  are  chargeable.  States 
are  governed  by  the  following: 

(a)  Expenditures  are  chargeable  to  a 
particular  fiscal  year  in  accordance  with 
State  laws  or  regulations.  In  the  absence 
of  applicable  proidsions  of  State  laws  or 
regulations,  the  actual  date  of  the 
expenditure  is  controlling; 

(b)  In  the  event  that  a  State's  fiscal 
year  does  not  coincide  with  the  Federal 
fiscal  year,  appropriate  State  laws  or 
regulations  governing  the  recording  of 
expenditures  govern; 

(c)  In  those  States  which  appropriate 
funds  for  a  biennium,  the  principles 
provided  in  State  laws,  regulations  and 
practices  for  determining  to  which  year 
of  the  biennium  an  expenditure  is 
charged  apply. 
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(Section  12(c)  of  the  Act;  29  U.S.C.  711(c)) 
§361.90  Audits. 

(a)  Whenever  considered  necessary 
and  appropriate,  the  operations  of  the 
State  program  are  audited,  lliese  audits 
are  made  to  determine  whether  the  State 
program  is  being  operated  in  a  manner 
that: 

(1)  Encourages  prudent  use  of  program 
funds;  and 

(2)  Provides  a  reasonable  degree  of 
assurance  that  funds  are  being  properly 
expended  for  the  purpose  for  which 
appropriated  and  provided  under  the 
Act  and  the  State  plan. 

(b)  Final  determination  as  to  action  to 
be  taken  as  a  result  of  an  audit  is  made 
by  the  Secretary. 

(Section  12(c)  of  the  Act;  29  U.S.C.  711(c)) 

§  36 1 .9 1  Appeals  procedures  and 
expenditures  settlement 

The  State  agency  has  the  right  to 
appeal  proposed  audit  exceptions  in 
which  it  has  not  concurred.  When 
expenditures  have  not  been  accepted  by 
the  Secretary  and  the  State  has  not 
made  proper  restitution,  the  claim  is 
deducted  from  subsequent  grants  made 
to  the  State  agency. 

(Section  12(c)  of  Ae  Act;  29  U.S.C.  711(c)) 
***** 

Subpart  F — Grants  for  Innovation  and 
Expansion  of  Vocational  Rehabilitation 
Services 

§  361.150  Purpose. 

Under  section  121(a)  of  the  Act,  grants 
may  be  made  for  the  purpose  of  paying  a 
portion  of  the  cost  of  planning,  preparing 
for,  and  initiating  special  programs 
under  the  State  plan  in  order  to  expand 
vocational  rehabilitation  services, 
including: 

(a)  Programs  to  initiate  or  expand 
services  to  individuals  who  are  the  most 
severely  handicapped,  or 

(b)  Special  programs  to  initiate  or 
expand  services  to  classes  of 
handicapped  individuals  who  have 
unusual  and  difficult  problems  in 
connection  with  their  rehabilitation, 
particulary  handicapped  individuals 
who  are  poor  and  the  responsibility  for 
whose  treatment,  education,  and 
rehabilitation  is  shared  by  the 
designated  State  unit  with  other 
agencies, 

(Section  121(a)  of  Ae  Act;  29  U.S.C.  741(a)) 

§  361.151  Special  project  requirements. 

(a)  All  project  activities  to  be 
performed  under  this  subpart  must 
either  be  included  within  the  scope  of 
the  approved  State  plan,  or  the  State 
plan  must  be  amended  to  include  them. 


(b)  Grants  may  be  made  to  a  State 
agency  or  at  the  option  of  the  State 
agency  to  a  public  or  nonprofit 
organization  or  agency. 

(c)  The  approval  of  the  appropriate 
State  agency  must  be  secured  before 
funds  may  be  granted  to  any 
organization  or  agency  other  than  the 
State  agency  for  the  provision  of  direct 
services  to  handicapped  individuals  or 
for  establishing  or  maintaining  facilities 
which  provide  direct  services  to 
handicapped  individuals. 

(d)  Written  program  descriptions  of 
activities  to  be  conducted  under  grants 
under  this  subpart,  including  a  budget, 
must  be  submitted  in  detail  and 
according  to  the  procedures  required  by 
the  Secretary. 

(e)  Federal  financial  participation  in 
the  cost  of  any  project  uder  this  subpart 
is  not  available  for  any  period  longer 
than  36  months. 

(f)  The  construction  of  a  rehabilitation 
facility  may  not  be  undertaken  unless  it 
has  been  demonstrated  to  be  essential 
to  carrying  out  a  project  for  providing 
services  under  this  subpart.  In  addition, 
the  need  for  the  facility  must  have  been 
demonstrated  in  the  State’s  inventory  of 
rehabilitation  facilities  under  §  361.23. 

(g)  Grants  may  not  be  made  solely  for 
the  purpose  of  planning  or  determining 
the  feasibility  of  initiating  a  vocational 
rehabilitation  service  program. 

(h)  In  order  to  receive  assistance,  a 
public  or  other  nonprofit  organization  or 
agency,  including  a  public  or  other 
nonprofit  rehabilitation  facility,  must 
develop  and  implement  an  affirmative 
action  plan  for  equal  employment 
opportunity  and  advancement 
opportunity  for  qualified  handicapped 
individuals.  The  affirmative  action  plan 
must  provide  for  specific  action  steps, 
time  tables,  and  complaint  and 
enforcement  procedures. 

(Sections  12(c),  121(a)  and  121(b)  of  the  Act; 

29  U.S.C.  711(c),  741(a)  and  741(b)) 

§  361.152  Alfotment  of  Federal  funds. 

(a)  The  allotment  and  any  reallotment 
of  Federal  funds  under  this  subpart  is 
computed  in  accordance  with  the 
requirements  of  section  120  of  the  Act. 

(b)  If  at  any  time  after  the  start  of  any 
fiscal  year,  or  after  a  review  after  May  1 
of  that  fiscal  year,  the  Secretary 
determines  that  any  amount  will  not  be 
utilized  by  a  State  in  carrying  out  the 
purpose  of  this  subpart,  he  makes  that 
amount  available  to  one  or  more  other 
States  which  he  determines  will  be  able 
to  use  additional  amounts  during  the 
fiscal  year.  Any  amount  made  available 
to  any  State  under  this  paragraph  of  this 
section  is  regarded  as  an  increase  in  the 
State’s  allotment  for  the  year. 


(c)  Where  the  State  plan  designates 
separate  agencies  to  administer  (or 
supervise  the  administration  of)  the  part 
of  the  plan  under  which  vocational 
rehabilitation  services  are  provided  for 
the  blind,  and  the  rest  of  the  plan, 
respectively,  the  division  of  the  State’s 
allotment  is  a  matter  for  State 
determination. 

(d)  Within  each  State’s  allotment,  the 
Secretary  may  require  that  up  to  50 
percent  of  available  funds  must  be 
expended  in  connection  with  projects 
which  he  has  first  approved.  If  the 
Secretary  so  requires,  he  notifies  the 
States  of  any  established  program 
priorities  at  least  90  days  prior  to  the 
beginning  of  each  fiscal  year. 

(Sections  12(c),  120  and  121  of  Ae  Act;  29 
U.S.C.  711(c),  740  and  741) 

§  361.153  Payments  from  allotments. 

From  the  sums  allotted  under 
§  361.152,  the  Secretary  pays  to  each 
State  for  any  project  approved  under 
this  subpart,  an  amount  up  to  90  percent 
of  the  costs  of  the  project,  (except  for  a 
project  for  construction  of  a 
rehabilitation  facility  where  the  amount 
is  no  more  than  50  percent  of  the  total 
cost  of  the  project)  consistent  with 
annual  instructions  or  program 
guidelines.  The  amount  of  Federal 
financial  participation  in  the  costs  of 
construction  of  a  rehabilitation  facility 
is  the  same  percentage  spedfied  in 
§  361.74(b). 

(Sections  7(6)  and  121(b)  of  Ae  Acb,  29  U.S.C. 
706(6)  and  741(b)) 

§361.154  Methods  Of  computing  and 
making  payments. 

Computing  and  making  payments  are 
done  in  accordance  with  §  361.87.  The 
provisions  of  §  361.88  through  §  361.91 
also  apply. 

(Section  12(c)  of  the  Act;  29  U.S.C.  711(c)) 

§361.155  Reports. 

A  grantee  must  submit  reports 
required  by  the  Secretary  and  must 
comply  w'ith  any  requirements 
necessary  to  assure  the  correctness  and 
verification  of  these  reports.  ITiese 
reports  include  an  annual  report  of 
program  accomplishments  reflecting  the 
extent  to  which  programs  of  vocational 
rehabilitation  services  have  been 
initiated  or  expanded  for  severely 
handicapped  individuals  or  for  other 
individuals  who  have  unusual  and 
difficult  problems  in  connection  with 
their  rehabilitation. 

(Section  12(c)  of  Ae  Act;  29  U.S.C.  711(c)) 
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Subpart  G— Procedures  for  Hearings  on 
State  Plan  Conformity  and  Compliance 

§  361.170  General  provisions. 

(a)  Scope,  These  hearing  procedures 
apply  to  notice  and  opportunity  for  a 
hearing  on: 

(1)  Disapproval  of  a  State  plan  or 
amendment;  and 

(2)  Determination  that  the  State 
agency  has  failed  in  the  administration 
of  its  approved  plan  to  comply 
substantially  with  the  provisions  of  its 
plan. 

(b)  Negotiations.^  Nothing  in  this 
subpart  limits  negotiations  between  the 
Rehabilitation  Services  Administration 
and  the  State.  Negotiations  on  hearing 
issues  are  not  part  of  the  hearing  and 
are  not  subject  to  the  rules  in  this 
subpart. 

(c)  How  to  get  records.  Papers  filed  in 
connection  with  a  hearing  may  be 
inspected  and  copied  in  the  offlce  of  the 
Rehabilitation  Services  Administration 
Hearing  Clerk.  Individuals  may  direct 
inquiries  to  the  Rehabilitation  Services 
Administration  Hearing  Clerk, 
Department  of  Education,  330  C  Street 
SW.,  Washington,  D.C.  20201. 

(d)  How  to  file  and  serve  papers.  (1) 
Anyone  who  wishes  to  submit  papers 
for  the  docket  shall  hie  with  the 
Rehabilitation  Services  Administration 
Hearing  Clerk  an  original  and  two 
copies  except  that  only  originals  of 
exhibits  and  testimony  transcripts  need 
be  nied. 

(2)  Anyone  who  wishes  papers  to  be 
part  of  the  record  shall  also  serve  copies 
on  the  parties  by  personal  delivery  or  by 
mail,  and  file  proof  of  this  service  with 
the  Rehabilitation  Services 
Administration  Hearing  Clerk.  Service 
on  a  party's  designated  attorney  is  the 
same  as  service  on  the  party. 

(e)  When  rules  are  suspended.  After 
notifying  the  parties,  the  Secretary  or 
the  individual  designated  as  presiding 
officer  may  modify  or  waive  any  rule  in 
this  subpart  if  it  is  decided  that  the 
action  is  equitable  and  will  not  unduly 
prejudice  the  rights  of  any  party. 

(Sections  12(c),  101(b)  and  101(c)  of  the  Act: 

29  U.S.C.  711(c),  721(b)  and  721(c)) 

§  361.171  How  to  request  a  hearing. 

(a)  Time  limit.  A  State  agency  has  60 
days  from  receipt  of  the  Secretary’s 
written  notice  of  proposed  disapproval 
of  a  State  plan  or  plan  amendment,  or 
intended  compliance  action  to  request  a 
hearing.  The  agency  shall  make  its 
request  in  writing  to  the  Secretary. 

(b)  What  happens  if  a  State  agency 
does  not  request  a  hearing.  If  the  State 
agency  does  not  request  a  hearing 
within  the  time  allowed  by  paragraph 

(a)  of  this  section,  the  Secretary  makes  a 


Bnal  determination  and  notifies  the 
agency  by  letter  of  the  decision  to 
withhold  either  all  further  payments 
under  the  plan  or  only  payments  for 
those  portions  of  the  plan  affected. 

(c)  How  request  is  acknowledged — (1) 
Notice  of  hearing.  Within  30  days  of 
receiving  a  hearing  request,  the 
Secretary  notifies  the  State  agency  in 
writing  of  the  date,  time,  and  place  of 
the  hearing  and  of  the  issues  to  be 
considered.  The  Secretary  publishes  the 
hearing  notice  in  the  Federal  Register. 
The  hearing  will  be  held  in  a  setting 
with  accommodations  necessary  to 
make  it  free  bnm  architectural, 
communication  and  other  barriers  to  the 
participation  of  handicapped  persons. 

(2)  When  a  hearing  is  held.  The  date 
set  for  a  hearing  is  20  to  60  days  fi-om 
the  date  the  State  agency  receives  the 
hearing  notice.  However,  the  State 
agency  and  the  presiding  officer  may 
agree  in  writing  to  a  different  date. 

(Sections  12(c),  101(b)  and  101(c)  of  the  Act; 

29  U.S.C  711(c),  21(b)  and  721(c)) 

§  361.172  Hearing  issues. 

(a)  What  the  hearing  issues  are.  The 
issues  at  a  hearing  are  those  included  in 
the  Secretary’s  notice  to  the  State 
agency. 

(b)  How  the  Secretary  may  add 
issues.  At  least  20  days  before  a  hearing, 
the  Secretary  notifies  the  agency  by 
letter  of  any  additional  issues  to  be 
considered.  The  Secretary  publishes  this 
notice  in  the  Federal  Register.  If  the 
agency  does  not  receive  its  notice  of 
additional  issues  in  the  required  time, 
any  party  may  request  that  the  presiding 
officer  postpone  the  hearing.  If  a  request 
is  made,  the  presiding  officer  sets  a  new 
hearing  date  that  is  20  to  60  days  from 
the  date  the  agency  received  the  notice 
of  additional  issues. 

(c)  How  actions  by  the  State  may 
cause  the  Secretary  to  add,  modify,  or 
remove  issues.  The  Secretary  may  add, 
modify,  or  remove  issues  if  the  State 
agency: 

(1]  Conforms  its  plan  to  Federal 
requirements;  or 

(2)  Changes  its  practices  or 
organization  to  comply  with  its 
approved  State  plan. 

(d)  What  happens  if  State  action 
causes  the  Secretary  to  add,  modify,  or 
remove  issues.  (1)  If  the  Secretary 
specifies  new  or  modified  issues,  the 
hearing  proceeds  on  these  issues. 

(2)(i)  If  the  ^cretary  removes  an 
issue,  the  hearing  proceeds  on  the 
remaining  issues.  If  the  Secretary 
removes  all  issues,  the  Secretary 
terminates  the  hearing  proceedings.  The 
Secretary  may  terminate  hearing 
proceedings  or  remove  issues  before, 
during,  or  after  the  hearing. 


(ii)  Before  removing  an  issue,  the 
Commissioner  notifies  the  parties  other 
than  the  Rehabilitation  Services 
Administration  and  the  State  agency  of 
the  issue  and  the  reasons  for  removing 
the  issue.  Within  20  days  of  the  date  of 
this  notice,  the  parties  may  submit 
comments  in  writing  on  the  merits  of  the 
proposed  removal.  The  Secretary 
considers  these  comments  and  they 
become  part  of  the  record. 

(Sections  12(c),  101(b)  and  101(c)  of  the  Act 
29  U.S.C.  711(c).  721(b}  and  721(c)) 

.§361.173  What  the  purpose  of  a  hearing 

is. 

The  purpose  of  the  hearing  is  to 
receive  factual  evidence  and  testimony, 
including  expert  opinion  testimony, 
related  to  the  issues.  The  presiding 
officer  may  not  allow  argument  as 
evidence. 

(Sections  12(c),  101(b)  and  101(c)  of  the  Act 
29  U.S,C.  711(c).  721(b)  and  721(c)) 

§361.174  Who  presides. 

The  presiding  officer  at  a  hearing  is 
the  Commissioner  or  a  person  the 
Commissioner  designates.  If  the 
Commissioner  designates  a  presiding 
officer,  the  Commissioner  sends  copies 
of  the  designation  notice  to  the  parties. 

(Sections  12(c),  101(b)  and  101(c)  of  the  Act; 

29  U.S.C.  711(c).  721(b)  and  721(c)) 

§  361.175  How  to  be  a  party  or  an  amicus 
curiae  to  a  hearing. 

(a)  Rehabilitation  Services 
Administration  and  State  agency.  The 
Rehabilitation  Services  Administration 
and  the  State  agency  are  parties  to  a 
hearing  without  having  to  request 
participation. 

(b)  Other  parties  or  amicus  curiae.  An 
in^vidual  or  group  wishing  to  be  a  party 
or  amicus  curiae  to  a  hearing  may  file  a 
petition  with  the  Rehabilitation  Services 
Administration  Hearing  Clerk  no  more 
than  15  days  following  publication  of  the 
hearing  notice  in  the  Federal  Register.  A 
petitioner  who  vnshes  to  be  a  party 
must  also  provide  a  copy  of  the  petition 
to  each  party  of  record  at  that  time. 

(c)  What  must  be  in  a  petition.  A 
petition  must  state  concisely:  (1) 
Whether  the  petitioner  wishes  to  be  a 
party  or  an  amicus  cmriae; 

(2)  The  petitioner’s  interest  in  the 
proceedings; 

(3)  Who  will  appear  for  the  petitioner, 

(4)  The  issues  on  which  the  petitioner 
wishes  to  participate;  and 

(5)  Whether  the  petitioner  intends  to 
present  witnesses,  if  the  petitioner 
wishes  to  be  a  party. 

(Sections  12(c),  101(b)  and  101(c)  of  the  Act; 
29  U.S.C.  711(c).  721(b)  and  721(c)) 
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§361.176  What  happens  to  a  petition. 

(a)  Petitions  to  be  a  party.  (1)  The 
presiding  ofncer  determines  if  the  issues 
to  be  considered  at  the  hearing  have 
caused  the  petitioner  injury  and  if  the 
petitioner’s  interest  is  within  the  zone  of 
interest  protected  by  the  governing 
Federal  statute.  The  presiding  officer 
permits  or  denies  the  petition 
accordingly  and  promptly  sends  the 
petitioner  a  written  notice  of  the 
decision.  If  the  presiding  officer  denies 
the  petition,  the  officer  states  the 
reasons  in  the  notice. 

(2)  Before  making  this  determination, 
the  presiding  officer  will  allow  any  party 
to  file  comments  on  the  petition  to  be  a 
party.  Any  party  who  wishes  to  file 
comments  must  do  so  within  5  days  of 
receiving  the  petition. 

(3)  If  the  presiding  officer  decides  that 
parties  by  petition  have  common 
interest,  the  officer  may  require  that 
they  designate  a  single  representative, 
or  may  recognize  two  or  more  of  these 
parties  to  represent  all  of  them. 

(b)  Petitions  to  be  amicus  curiae.  The 
presiding  officer  determines  if  the 
petitioner  has  a  legitimate  interest  in  the 
proceedings  and  may  contribute 
materially  to  the  proper  settlement  of 
the  issues.  The  officer  also  determines  if 
the  petitioners’  participation  would 
unduly  delay  the  proceedings.  The 
presiding  officer  permits  or  denies  the 
petition  accordingly  and  promptly  sends 
the  petitioner  a  written  notice  of  the 
decision.  If  the  presiding  officer  denies 
the  petition,  the  officer  states  the  reason 
in  this  notice. 

(Sections  12(c),  101(b),  and  101(c)  of  the  Act; 
29  U.S.C.  711(c),  721(b)  and  721(c)) 

§  361.177  Rights  of  parties  and  amicus 
curiae. 

(a)  What  rights  parties  have.  A  party 
may: 

(1)  Appear  by  counsel  or  other 
authorized  representative  m  all  hearing 
proceedings; 

(2)  Participate  in  any  prehearing 
conference  held  by  the  presiding  officer, 

(3)  Stipulate  facts  that,  if  uncontested, 
become  part  of  the  record; 

(4)  Make  opening  statements; 

(5)  Present  relevant  evidence; 

(6)  Present  witnesses  who  must  be 
available  for  cross-examination; 

(7)  Present  oral  arguments  at  the 
hearing;  and 

(8)  Submit  written  briefs,  proposed 
findings  of  fact,  and  proposed 
conclusions  of  law,  after  the  hearing. 

(b)  What  rights  an  amicus  curiae  has. 

An  amicus  curiae  may: 

(1)  Present  an  oral  statement  at  the 
hearing  at  the  time  specified  by  the 
presiding  officer; 


(2)  Submit  a  written  statement  of 
position  to  the  presiding  officer  before 
the  hearing  begins;  and 

(3)  Submit  a  brief  or  wiitten  statement 
at  the  same  time  the  parties  submit 
briefs 

If  the  amicus  curiae  submits  a  written 
statement  or  brief,  the  amicus  shall 
serve  a  copy  on  each  party. 

(Sections  12(c),  101(b),  and  101(c)  of  the  Act: 

29  U.S.C.  711(c),  721(b),  and  721(c)) 

§  361.178  Authority  of  presiding  o^icer. 

(a)  General  rule.  The  presiding  officer 
conducts  a  fair  hearing,  avoids  delay, 
maintains  order  and  makes  a  record  of 
the  proceedings.  In  so  doing,  he  or  she 
has  authority  that  includes: 

(1)  Regulating  the  course  of  the 
hearing; 

(2)  Regulating  the  participation  and 
conduct  of  parties,  amici  curiae,  and 
others  at  the  hearing; 

(3)  Ruling  on  procedural  matters  and, 
if  necessary,  issuing  protective  orders  or 
other  relief  to  a  party  against  whom 
discovery  is  sought; 

(4)  Taking  any  action  authorized  by 
the  rules  in  tliis  subpart; 

(5)  Making  a  final  decision,  if  the 
Secretary  is  the  presiding  officer, 

(6)  Administering  oaths  and 
affirmations; 

(7)  Examining  witnesses; 

(8)  Receiving  or  excluding  evidence; 
and 

(9)  Ruling  on  or  limiting  evidence  or 
discovery. 

(b)  What  the  presiding  officer  may  not 
do.  'The  presiding  officer  may  not 
compel  by  subpoena  the  production  of 
witnesses,  papers,  or  other  evidence. 

(c)  When  the  presiding  officer’s 
authority  is  limited.  If  the  presiding 
officer  is  not  the  Secretary,  the  officer 
certifies  the  entire  record  to  the 
Secretary,  including  a  recommended 
decision  on  each  issue  in  the  hearing, 
but  may  not  make  a  final  decision. 

(Sections  12(c),  101(b),  101(c)  of  the  Act:  29 
U.S.C.  711(c),  721(b),  and  721(c)) 

§  361.179  Discovery. 

A  party  has  the  right  to  conduct 
discovery  against  other  parties.  These 
discovery  proceedings  are  subject  to 
Rules  26-37,  Federal  Rules  of  Civil 
Procedure.  The  presiding  officer 
promptly  rules  on  any  written  objection 
to  discovery  and  may  restrict  or  control 
discovery  to  prevent  undue  delay  in  the 
hearing.  If  a  party  fails  to  respond  to 
discovery  procedures,  the  presiding 
officer  may  issue  any  order  and  impose 
any  sanction  (other  than  contempt 
orders)  authorized  by  Rule  37  of  the 
Federal  Rules  of  Civil  Procedure. 


(Sections  12(c),  101(b),  and  101(c)  of  the  Act; 

29  U.S.C.  711(c).  721(b)  and  721(c)) 

§  361.180  How  evidence  is  bandied. 

(a)  Testimony.  Witnesses,  under  path 
or  affirmation,  give  oral  testimony  at  a 
hearing.  Witnesses  must  be  available  at 
a  hearing  for  cross-examination  by  the 
parties. 

(b)  Rules  of  evidence.  Technical  niles 
of  evidence  do  not  apply  to  hearings 
described  in  this  subpart.  The  presiding 
officer  applies  any  rules  or  principles 
necessary  to  ensure  disclosure  of  the 
most  credible  evidence  available  and  to. 
subject  testimony  to  cross-examination. 
Cross-examination  may  be  on  any 
material  matter,  regardless  of  the  scope 
of  direct  examination. 

(Sections  12(c),  101(b),  and  101(c)  of  the  Act; 

29  U.S.C.  711(c),  721(b).  and  721(c)) 

§  361.181  What  happens  to  unsponsored 
written  material. 

Letters  and  other  written  material 
regarding  matters  at  issue,  if  not 
submitted  specifically  on  behalf  of  a 
party,  become  part  of  the 
correspondence  section  of  the  docket. 
This  material  is  not  part  of  the  evidence 
or  the  record. 

(Sections  12(c),  101(b),  and  101(c)  of  the  Act; 

29  U.S.C.  711(c),  721(b).  and  721(c)) 

§  361.182  What  the  record  is. 

(a)  Official  transcript.  The 
Rehabilitation  Services  Administration 
designates  the  official  reporter  for  a 
hearing.  The  Rehabilitation  Services 
Administration  Hearing  Clerk  has  the 
official  transcript  of  testimony,  and 
other  material  submitted  with  the 
official  transcript.  The  parties  and  the 
public  may  obtain  transcripts  of 
testimony  from  the  official  reporter  at 
rates  that  do  not  exceed  the  maximum 
fixed  by  contract  between  the  reporter 
and  the  Rehabilitation  Services 
Administration.  Upon  notice  to  the 
parties,  the  presiding  officer  may 
authorize  transcript  corrections  that 
involve  matters  of  substance. 

(b)  Record.  The  record  for  the  hearing 
decision  is  the  transcript  of  testimony, 
exhibits,  and  all  other  papers  and 
requests  filed  in  the  proceedings  except 
for  the  correspondence  section  of  the 
docket.  The  record  includes  rulings  and 
any  recommended  decision. 

(Sections  12(c),  101(b),  and  101(c)  of  the  Act; 
29  U.S.C.  711(c).  721(b),  and  721(c)) 

§  361.183  Posthearing  briefs. 

The  presiding  officer  fixes  the  time  for 
filing  posthearing  briefs.  They  may 
contain  proposed  findings  of  fact  and 
conclusions  of  law.  The  presiding  officer 
may  permit  filing  of  reply  briefs. 
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(Sections  12(c),  101(b),  and  101(c)  of  the  Act; 
29  U.S.C.  711(c),  721(b),  and  721(c)) 

§  361.184  Decisions. 

(a)  If  the  Commissioner  is  the 
presiding  officer.  If  the  Commission  is 
the  presiding  officer,  the  Commissioner 
issues  a  final  decision  60  days  after  the 
time  allowed  for  filing  posthearing  or 
reply  briefs  ends.  The  Commissioner 
provides  copies  of  the  decision  to  all 
parties  and  any  amici  curiae. 

(b)  If  the  Commissioner  appoints  a 
presiding  officer.  (1)  No  later  than  30 
days  after  the  time  for  filing 
posthearings  or  reply  briefs  ends,  the 
presiding  officer  certifies  the  entire 
record,  including  his  or  her 
recommended  decision,  to  the 
Commissioner. 

(2)  The  Commissioner  provides  a  copy 
of  the  recommended  decision  to  the 
parties  and  any  amici  curiae.  Within  20 
days,  a  party  may  file  with  the 
Commissioner,  exceptions  to  the 
recommended  decision.  The  party  must 
file  a  supporting  brief  or  statement  with 
the  exception. 

(3)  The  Commissioner  reviews  the 
record,  and,  within  60  days  of  the  date 
of  receipt  of  the  presiding  officer’s 
recommended  decision,  the 
Commissioner  issues  a  final  decision. 
The  Conunissioner  provides  copies  of 
the  decision  to  all  parties  and  any  amici 
curiae. 

(c)  If  the  Commissioner  decides,  after 
a  hearing,  that  the  plan  or  plan 
amendment  is  not  approvable,  or 
substantial  noncompliance  exists,  the 
final  decision  indicates  whether  RSA 
will  withhold  all  further  payments  or 
only  payments  under  portions  of  the 
plan  affected. 

(Sections  12(c),  101(b),  and  101(c)  of  the  Act; 
29  U.S.C.  711(c),  721(b),  and  721(c)) 

§  361.165  When  a  decision  Is  effective. 

(a)  The  Commissioner's  decision, 
which  constitutes  “final  agency  action" 
within  the  meaning  of  5  U.S.C.  704  and  a 
final  determination  under  section  101(b) 
and  (c)(1)  of  the  Act,  specifies  the 
effective  date  for  RSA’s  reduction  or 
withholding  of  the  State’s  grant.  This 
effective  date  may  not  be  earlier  than 
the  date  of  the  Commissioner’s  decision 
or  later  than  the  first  day  of  the  next 
calendar  quarter. 

(b)  The  decision  remains  in  effect 
unless  reversed  or  stayed  on  judicial 
appeal,  or  until  the  plan  or  State  agency 
administration  of  the  plan  meets  all 
Federal  requirements,  except  that  the 
Commissioner  may  modify  or  set  aside 
his  or  her  decision  before  the  record  of 
the  proceedings  under  this  subpart  is 
filed  in  court. 


(Sections  12(c),  101(b),  and  101(c)  of  the  Act; 

29  U.S.C.  711(c).  721(b),  and  721(c)) 

§  361.186  How  the  State  may  appeal. 

A  State  may  appeal  to  the  U.S.  Court 
of  Appeals  which  has  jurisdiction  in  the 
State,  the  final  decision  of  the 
Commissioner  disapproving  the  State 
plan  or  plan  amendment  or  finding 
noncompliance.  The  State  must  file  the 
appeal  within  30  days  after  receiving  the 
Commissioner’s  final  decision. 

(Sections  12(c).  101(b),  and  101(c)  of  the  Act; 

29  U.S.C.  711(c),  721(b),  and  721(c)) 

2.  The  Secretary  amends  Title  34  of 
the  Code  of  Federal  Regulations  by 
adding  Part  365  to  read  as  follows: 

PART  365— THE  STATE  INDEPENDENT 
UVING  REHABILITATION  SERVICES 
PROGRAM 

Subpart  A— General 

365.1  The  State  independent  living 
rehabilitation  services  program. 

Subpart  B— State  Plans  for  Independent 
Living  Rehabilitation  Services 

State  Plan  Content:  Administration 

365.2  The  State  plan:  General  requirements. 

365.3  State  plan  approval. 

365.4  Withholding  of  funds. 

365.5  State  unit  for  administration. 

365.6  Staffing  of  designated  State  unit. 

365.7  Staff  development. 

365.8  State  unit  studies  and  evaluations. 

365.9  State  plan  and  policy  development 
consultation. 

365.10  Provision  of  technical  assistance  in 
poverty  areas. 

365.11  Cooperation  with  other  public 
agencies. 

365.12  Utilization  of  local  public  and  private 
non-profit  agencies,  organizations,  and 
facilities. 

365.13  Ind^mndent  living  services  for  older 
blind  individuals. 

365.14  Reports. 

365.15  Other  administrative  and  fiscal 
requirements. 

State  Plan  Content:  Provision  and  Scope  of 
Service 

365.30  Processing  referrals  and  applications. 

365.31  Eligibility. 

365.32  Determination  of  eligibility  for 
independent  living  rehabilitation 
services. 

365.33  Certification  of  eligibility  or 
ineligibility. 

365.34  Order  of  selection  for  services. 

365.35  The  case  record  for  the  individual. 

365.36  The  individualized  written 
rehabilitation  program  for  independent 
living  rehabilitation  services. 

365.37  Scope  of  State  unit  program; 
independent  living  rehabilitation  services 
for  individuals. 

365.38  Case  closure. 

365.39  Duration. 

365.40  Standard  for  facilities  and  pro\iders 
of  services. 


365.41  Scope  of  State  unit  program: 
Establishment  and  construction  of 
rehabilitation  facilities. 

365.42  Scope  of  State  unit  program: 

Facilities  and  services  for  groups  of 
severely  handicapped  individuals. 

365.43  Scope  of  State  unit  program: 
Telecommunications  systems  and  special 
materials  for  blind  individuals  and  deaf 
individuals. 

Subpart  C— Allotment  and  Payment 

365.44  Allotment  of  Federal  funds  for 
independent  living  services. 

365.45  Payments  from  allotments  for 
independent  living  services. 

Authority:  Section  12(c)  of  the 
Rehabilitatioa  Act  of  1^3,  (29  U.S.C  711(c)). 

Subpart  A — General 

§  365.1  The  State  independent  living 
rehabilitation  .services  program. 

(a)  General  Part  365  includes  all 
requirements  relative  to  the  conduct  of 
State  independent  living  rehabilitation 
service  programs  under  State  plans  for 
independent  living  rehabilitation 
services  authorized  under  Part  A  of  Title 
VII  of  the  Rehabilitation  Act  of  1973,  as 
amended.  Part  365  covers  the 
procedures  to  be  followed  by  a 
designated  State  unit  in  submitting  a 
State  plan  for  approval  by  the  Secretary 
and  the  required  scope  €ind  content  of 
an  approvable  State  plan. 

(b)  Regulations  which  apply  to  the 
State  independent  living  rehabilitation 
services  program.  The  following 
regulations  apply  to  the  State  plan  for 
independent  living  rehabilitation 
services  program: 

(1)  The  Education  Division  General 
Adr^istrative  Regulations  (EDGAR)  in 
34  CFR  Part  76  (State  administered 
programs)  and  34  CFR  Part  77  (General); 
and 

(2)  The  regulations  in  this  Part  365. 

(c)  Definitions  which  apply  to  the 
State  independent  living  program.  (1) 
The  following  terms  used  in  this  Part  365 
are  defined  in  34  CFR  Part  77: 

“EDGAR” 

“Fiscal  year" 

“Nonprofit” 

“Public" 

“Secretary" 

“State" 

(2)  The  following  terms  used  in  this 
Part  365  are  defined  in  34  CFR  361.1: 

§  1361.1  of  this  Chapter. 

“Act" 

“Blind" 

“Construction  of  a  rehabilitation 
facility" 

“Designated  State  unit” 
“Establishment  of  a  rehabilitation 
facility" 

“Physical  and  mental  restoration 
services” 

“Physical  or  mental  disability" 
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“Rehabilitation  facility” 

“State  unit” 

“Vocational  rehabilitation  services” 

(3)  The  following  deHnitions  also 
apply  to  this  Part  365: 

“Attendant  care”  means  the 
assistance  provided  to  a  severely 
handicapped  individual  in  performing  a 
variety  of  tasks  required  to  meet 
essential  personal  needs  in  such  areas 
as  bathing,  communicating,  cooking, 
dressing,  eating,  homemaking,  toileting 
and  transportation. 

(Section  12(c]  of  the  Act;  29  U.S.C  711(c]) 

“Health  maintenance”  means  the 
provision  of  those  health  care  services 
which  are  necessary  for  a  severely 
handicapped  individual  to  maintain  or 
improve  Us  or  her  functional 
capabilities  and  those  services  which 
might  contribute  to  avoiding 
complications  or  reactivations  of  the 
severely  handicapping  impairment  or 
the  development  of  additional 
impairments. 

(Section  12(c]  of  the  Act;  29  U&C  711(c]] 

“Independent  living  rehabilitation 
services,”  or  “independent  living 
services,”  when  provided  to  a  severely 
handicapped  individual,  means  those 
services  listed  in  §  365.37. 

(Section  702(b)  of  the  Act;  29  U.S.C.  796a(b)) 

“Independent  living  rehabilitation 
services,”  or  “independent  living 
services,”  when  provided  for  the  benefit 
of  groups  of  severely  handicapped 
individuals,  includes; 

(i)  The  establishment  or  construction 
of  a  rehabilitation  facility  which 
provides  independent  living  services  to 
individuals; 

(ii)  The  provision  of  other  facilities 
and  services  which  promise  to 
contribute  substantially  to  the 
independent  living  rehabilitation  of  a 
group  of  severely  handicapped 
individuals  but  which  are  not  related 
directly  to  the  individualized  written 
rehabilitation  program  of  any  one 
severely  handicapped  individual; 

(iii)  The  use  of  existing 
telecommunications  systems;  and 

(iv)  The  use  of  services  providing 
recorded  materials  for  blind  individuals 
and  captioned  films  or  videocassettes 
for  deaf  individuals. 

(Section  702(b)  of  the  Act;  29  U.S.C.  796a(b)) 

“Severely  handicapped  individual” 
means  an  individual  whose  ability  to 
function  independently  in  family  or 
commtmity,  or  whose  ability  to  engage 
or  continue  in  employment  is  so  limited 
by  the  severity  of  his  or  her  physical  or 
mental  disability  that  it  has  been 
determined  that  independent  living 
rehabilitation  services  are  required  in 


order  to  enable  achieving  a  greater  level 
of  independence  in  functioning  in  family 
or  community  or  engaging  or  continuing 
in  employment. 

(Section  702(a)  of  the  Act;  29  U.S.C  7g6a(a)) 

“State  plan”  means  the  State  plan  for 
independent  living  rehabilitation 
services. 

(Section  12(c)  of  the  Act;  29  U.S.C.  711(c)) 

“Transportation”  means  necess£iry 
travel  in  connection  with  a  severely 
handicapped  individual’s  engaging  in  or 
maintaining  employment  or  improving 
his  or  her  ability  to  carry  out 
independent  living  activities  within 
family  or  commimity. 

(Section  12(c)  of  the  Act;  29  U.S.C.  711(c)) 

Subpart  B— State  Plans  for 
Independent  Living  Rehabilitation 
Services 

State  Plan  Content  Administration 

§  365.2  The  State  plan:  General 
requirements. 

(a)  Purpose.  In  order  for  a  State  unit  to 
be  eligible  for  grants  &om  the  allotment 
of  funds  under  Title  Vn  of  the  Act,  it 
must  submit  an  approvable  State  plan 
for  providing  independent  living 
rehabilitation  services  to  severely 
handicapped  individuals. 

(b)  Form  and  content.  The  State  plan 
must  contain,  in  the  form  prescribed  by 
the  Commissioner,  a  description  of  the 
State's  independent  living  rehabilitation 
program,  the  plans  and  policies  to  be 
followed  in  carrying  out  the  program, 
and  other  information  requested  by  the 
Commissioner. 

(c)  Consolidated  rehabilitation  plan. 
The  State  may  choose  to  submit  a 
consolidated  rehabilitation  plan  which 
includes  both  the  State  plan  for 
vocational  rehabilitation  services  and 
the  State  plan  for  independent  living 
rehabilitation  services.  The  State  may 
also  choose  to  submit  a  consolidated 
plan  which  includes  either  oi  both  of  the 
State’s  rehabilitation  plans  and  the 
State’s  plan  for  services  for  persons  with 
developmental  disabilities  developed 
under  the  Developmental  Disabilities 
Assistance  and  Bill  of  Rights  Act. 

(d)  Duration.  The  State  plan  must 
cover  a  three-year  period  and  must  be 
amended  whenever  necessary  to  reflect 
any  material  change  in  any  applicable 
phase  of  State  law,  organization,  policy 
or  agency  operations  which  affects  the 
administration  of  the  State  plan 

(Sections  12(c)  and  705(a)  of  the  Act;  29 
U.S.C.  711(c)  and  796d(a)) 


§  365.3  State  plan  approval. 

Except  in  the  case  of  the  first  State 
plan  submitted  under  Title  VII,  the  State 
plan  must  be  submitted  for  approval  no 
later  than  July  1  of  the  year  preceding 
the  first  fiscal  year  of  the  three-year 
period  for  which  the  State  plan  is 
submitted. 

(Section  705(b)  of  the  Act;  29  U.S.C.  7g6d(b)) 

§365.4  Withholding  of  funds. 

(a)  When  withheld.  Payments  under 
section  704  of  the  Act  may  be  withheld, 
suspended,  or  limited  as  provided  by 
section  101(c)  of  the  Act,  when  after  a 
reasonable  notice  and  opportunity  for 
hearing  has  been  given  to  the  designated 
State  unit,  the  Secretary  finds  that: 

(1)  The  State  plan  has  been  so 
changed  that  it  no  longer  conforms  with 
the  requirements  of  section  705  of  the 
Act,  or 

(2)  In  the  administration  of  the  State 
plan,  there  is  a  failure  to  comply 
substantially  with  any  provision  of  such 
plan. 

(b)  Notification  to  State  unit.  The 
designated  State  unit  is  notified  of  the 
decision. 

(c)  Judicial  review.  The  decision  to 
withhold,  suspend,  or  limit  payments 
described  in  paragraph  (a)  of  this 
section  may  be  appealed  to  the  United 
States  Court  of  Appeals  for  the  circuit  in 
which  the  State  is  located,  in 
accordance  with  section  101(d)(1)  of  the 
Act. 

(d)  Informal  discussions.  Hearings 
meeting  the  requirements  of  §  361.5(a)  of 
this  chapter  are  not  called  until  after 
reasonable  effort  has  been  made  to 
resolve  the  questions  involved  by 
conference  and  discussion  with  State 
officials. 

(Sections  12(c)  and  101(c)  and  705(b)  of  the 
Act;  29  U.S.C.  711(c),  721(c)  and  796d(b)) 

§  365.5  State  unit  for  administration. 

(a)  Designation  of  State  unit.  The 
State  plan  must  provide  that  the 
designated  State  unit  administers  the 
State’s  independent  living  rehabilitation 
service  program  conducted  under  this 
part. 

(b)  Designation  of  State  unit  for  the 
blind.  The  State  plan  may  designate  a 
State  commission  for  the  blind  or  the 
organizational  unit  of  another  agency  of 
the  State  which  is  authorized  under 
State  law  tq  provide  vocational 
rehabilitation  services  to  blind 
individuals  under  a  State  plan  for 
vocational  rehabilitation  services,  as  the 
State  unit  to  administer  that  part  of  the 
plan  under  which  independent  living 
services  are  provided  to  blind 
individuals. 
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(c)  Responsibility  for  administration. 
The  State  plan  must  assure  that  all 
decisions  affecting  eligibility  for,  the 
nature  and  scope  of  available 
Independent  living  rehabilitation 
services,  and  the  provision  of  these 
services  are  made  by  the  designated 
State  unit,  and  that  this  responsibility 
may  not  be  delegated  to  any  other 
agency,  facility,  or  individual. 

(Sections  12(c)  and  705(a)(1)  of  the  Act;  29 
U.S.C.  711(c)  and  706(a)(1)) 

§  365.6  Staffing  of  designated  State  unit. 

(a)  General  staffing  requirement.  The 
State  plan  must  assure  that  the  staff  of 
the  designated  State  tmit  includes 
specialist  personnel  skilled  in  the 
coordination  and  provision  of 
independent  living  services  to  severely 
handicapped  individuals. 

(b)  Special  communication  needs 
staffing.  The  State  plan  must  also  assure 
that  the  State  unit  makes  available 
personnel  able  to  communicate  with 
applicants  for  service  and  with  severely 
handicapped  individuals  who  rely  on 
special  modes  of  commimication,  such 
as  manual  communication  or  nonverbal 
communication  devices,  and  personnel 
able  to  communicate  in  the  native 
languages  of  applicants  for  service  and 
of  severely  handicapped  individuals 
with  limited  English-speaking  ability 
&om  ethnic  groups  which  represent 
substantial  segments  of  the  population 
of  the  communities  in  which  the  services 
are  being  provided. 

(Sections  12(c),  101(a)(7).  and  705(a)  of  the 
Act;  29  U.S.C.  711(c).  721(a)(7).  and  796d(a)) 

§  365.7  Staff  development. 

The  State  plan  must  assure  a  program 
of  staff  development  for  all  classes  of 
positions  involved  in  providing 
independent  living  services  within  the 
designated  State  unit.  The  staff 
development  program  must  emphasize 
improving  the  skills  of  staff  directly 
responsible  for  the  provision  of 
independent  living  services. 

(Sections  12(c)  and  705(a)  of  the  Act;  29 
U.S.C.  711(c)  and  796d(a)) 

§  <365.8  State  unit  studies  and  evaluations. 

(a)  Scope  of  studies.  The  State  plan 
must  assure  Aat  the  State  unit  conducts 
or  has  previously  conducted  studies  of 
the  independent  living  rehabilitation 
service  needs  of  severely  handicapped 
individuals  within  the  State,  including 
comparative  studies  of  the  different 
methods  for  providing  these  services, 
such  as  regional  and  community  centers, 
centers  for  independent  living,  halfway 
houses,  and  patient-release  programs. 
The  State  plan  must  also  assure  that  the 
State  unit  conducts  studies  to  determine 
effective  alternatives  to 


institutionalization.  Any  studies  carried 
out  imder  the  plan  must  fully  utilize 
findings  from  relevant  studies  which 
have  been  conducted  in  the  past. 

(b)  Evaluations.  The  State  plan  must 
assure  that  the  State  unit  conducts 
evaluations  of  the  effectiveness  of  the 
State  unit’s  independent  living 
rehabilitation  program  in  meeting  the 
service  needs  of  severely  handicapped 
individuals  in  the  State.  These 
evaluations  must  measure  the  adequacy 
of  State  unit  performance  in  providing 
independent  living  services  to  severely 
handicapped  individuals,  in  the  light  of 
program  and  financial  resources 
available  in  the  State. 

(c)  Use  of  findings.  The  State  plan 
must  also  assure  that  findings  from  the 
State’s  studies  and  evaluations  are 
utilized  in  planning  for  and  improving 
future  independent  living  services. 

(Section  70S{a)(2)  of  the  Act;  29  U.S.C. 
798d(a)[2)) 

§  365.9  State  plan  and  policy  development 
consultation. 

(a)  Advisory  committee.  The  State 
plan  must  assure  that  the  State  unit 
organizes  a  committee  of  severely 
physically  and  mentally  handicapped 
persons,  which  may  include  parents  or 
guardians  of  severely  handicapped 
persons  as  necessary,  to  consult  on  a 
continuing  basis  in  die  initial 
development  and  periodic  revision  of 
the  State  plan.  The  members  of  the 
advisory  committee  must  serve  on  a 
rotating  basis  after  severely 
handicapped  persons  in  the  State  have 
been  provided  an  opportunity  to  suggest 
those  individuals  considered  by  them  to 
be  best  qualified  to  represent  severely 
handicapped  individuals  in  need  of 
independent  living  services.  The  State 
plan  must  assure  that  this  committee 
periodically  consults  with  the  State  unit 
in  matters  of  policy  and  program 
development  and  Implementation  which 
affect  the  overall  administration  of  the 
State’s  independent  living  rehabilitation 
service  program.  The  committee  must 
also  participate  actively  in  the  periodic 
evaluations  of  the  State’s  independent 
living  rehabilitation  service  program. 

(b)  Other  consultations.  'The  State 
plan  must  also  assure  that  there  is  a 
procedure  for  taking  into  account  the 
views  of  providers  of  independent  living 
services  and  other  individuals  interested 
in  services  for  severely  handicapped 
individuals. 

(Sections  12(c)  and  705(a)(7)  of  the  Act;  29 
U.S.C.  711(c)  and  796d(a)) 

§  365.10  Provision  of  technical  assistance 
in  poverty  areas. 

The  State  plan  must  assure  that  the 
State  unit  imdertakes  special  efforts  to 


provide  technical  assistance  to  public 
and  other  nonprofit  agencies  and 
organizations  located  in  areas  of  urban 
or  rural  poverty  which  are  interested  in 
developing  capability  for  providing 
independent  living  services.  The  State 
unit  must  annually  report  those  special 
efforts  which  have  been  undertaken  in 
this  regard. 

(Section  705(a)(6)  of  the  Act;  29  U.S.C. 
7g6d(a)(6)) 

§  365.1 1  Cooperation  with  other  public 
agencies. 

The  State  plan  must  assure  that,  to  the 
greatest  extent  possible,  the  designated 
State  unit  enters  into  cooperative 
arrangements  or  cooperative  agreements 
with,  and  utilizes  the  services  and 
facilities  of,  other  State  and  local  public 
agencies  which  provide  services  to 
severely  handicapped  individuals, 
including  those  agencies  administering 
the  State's  specid  education,  vocational 
education,  and  developmental 
disabilities  service  programs,  public 
health,  mental  health,  and  mental 
retardation  programs,  housing,  and 
transportation  programs.  Veterans 
Administration  programs,  and  the 
programs  authorized  under  Title  XIX 
and  Title  XX  of  the  Social  Seouity  Act 

(Sections  12(c)  and  705(a)  of  the  Act;  29 
U.S.C.  711(c)  and  796d(a)) 

§  365.12  Utilization  of  local,  public  and 
private  nonprofit  agertdes,  organizations, 
and  faciiiti^ 

(a)  General  provisions.  The  State  plan 
must  assure  that  the  State  unit  utilizes 
local  public  and  private  nonprofit 
agencies,  organizations,  and  facilities, 
as  appropriate,  to  provide  independent 
living  services.  The  State  plan  must 
describe  the  methods  and  criteria  to  be 
used  to  ensure  the  appropriate  use  by 
the  State  unit  of  these  local  agencies, 
organizations,  and  facilities,  including 
entering  into  agreements  with  them  or 
making  direct  grzmts  to  them  for 
providing  independent  living  services. 

(b)  Special  requirements  for  State  unit 
grantees.  Any  agency,  organization,  or 
facility  awarded  a  grant  by  the  State 
unit  must  assure  that  severely 
handicapped  individuals  are  fully 
involved  in  policy  and  program 
development  activities  affecting  the 
provision  of  independent  living 
rehabilitation  services.  Any  agency, 
organization,  or  facility  awarded  a  grant 
by  a  State  unit  must  also  assure  that  any 
services  provided  under  the'  grant  are  at 
least  of  the  same  quality  as  services 
provided  directly  by  the  State  unit 

(c)  Grants  from  State  units.  At  least  20 
percent  of  the  funds  received  by  a  State 
under  this  part  must  be  used  to  make 
grants  to  local  public  agencies  and 
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private  nonprofit  organizations  for  the 
conduct  of  independent  living  service 
programs.  The  State  plan  must  assure 
that  the  State  unit  makes  the  availability 
of  funds  known  to  potential  applicants 
within  the  State  and  identifies  that 
criteria  against  which  applications  for 
grant  funds  are  evaluated.  These  criteria 
must  provide  priority  in  the  awarding  of 
funds  to  those  agencies  and 
organizations  which  are  directed  and 
managed  to  a  substantial  degree  by 
qualified  severely  handicapped 
individuals. 

(d)  Waiver  of  grants  by  State  units. 

The  designated  State  unit  may  request 
from  the  Secretary  a  waiver  of  the 
requirement  that  grants  in  the  amount 
required  under  paragraph  (c)  of  this 
section  be  made  for  any  fiscal  year 
when  there  is  sufficient  evidence  to 
determine  that  the  local  agencies  and 
organizations  caimot  use  the  funds 
effectively.  In  waiving  this  requirement, 
the  Secretary  considers  such  factors  as 
the  number  of  agencies  and 
organizations  which  have  indicated  an 
interest  in  applying  for  funds,  the 
capability  of  these  agencies  and 
organizations,  and  the  efforts  which 
have  been  made  by  the  State  imit  to 
improve  the  capacity  of  the  agencies 
and  organizations  for  conducting 
independent  living  rehabilitation  service 
programs. 

(e)  Priority  for  State  unit  clients. 

When  a  program  of  independent  living 
rehabilitation  services  is  conducted  by  a 
local  public  agency  or  a  private 
nonprofit  organization,  the  program 
must  be  designed  primarily  to  serve 
those  severely  handicapped  individuals 
who  are  determined  by  &e  State  unit  to 
be  eligible  for  independent  living 
services  under  the  State  plan. 

(f)  State  unit  plans  under  related 
funding  programs.  The  State  plan  must 
specify  the  State  unit's  goals  and  plans 
with  respect  to  the  distribution  of  any 
Federal  funds  received  for  the 
establishment  and  operation  of 
independent  living  centers  under 
Section  711  of  the  Act.  The  State  plan 
must  further  indicate  whether  the  State 
unit  will  directly  apply  for  independent 
living  center  grants  or  whether  local 
public  agencies  or  private  nonprofit 
organizations  in  the  State  will  have  the 
opportunity  to  apply  for  Federal  funds 
under  Section  711  of  the  Act. 

(SecUons  12(c],  705(a)(8)  and  705(a)(3)(A)  of 
the  Act;  29  U.S.C.  711(c).  796d(a)(8).  and 
796(d)(a)(3)(A) 

§  365.13  Independent  living  services  for 
oider  blind  individuals. 

The  State  plan  must  assure  that  the 
State  unit  seeks  to  incorporate  within  its 
program  of  services  any  new  methods  or 


approaches  to  the  provision  of 
independent  living  rehabilitation 
services  to  older  blind  individuals  which 
have  been  demonstrated  to  be  effective 
under  a  special  project  under  Section 
721  of  the  Act.  (Grants  for  independent 
living  services  for  oider  blind 
individuals).  The  Secretary  advises  the 
State  imit  when  the  results  of  a  special 
project  have  been  found  to  be  effective 
and  requires  that  they  be  integrated 
within  the  State  program  to  the  extent 
feasible. 

(Sections  12(c)  and  721(b)  of  the  Act,  29 
U.S.C.  711(c)  and  796f(b)) 

§365.14  Reports. 

The  State  plan  must  assure  that  the 
State  unit  submits  reports  in  the  form 
and  detail  and  at  the  time  required  by 
the  Secretary,  and  complies  with  any 
requirements  necessary  to  assure  the 
correctness  and  verification  of  these 
reports. 

(Sections  12(c)  and  705(a)  of  the  Act;  29 
U.S.C.  711(c)  and  796d(a)) 

§  365.15  Other  administrative  and  fiscal 
requirements. 

(a)  Applicability  ofvocationaf 
rehabilitation  regulations.  Certain 
regulations  covering  the  State  plan  for 
vocational  rehabilitation  services  also 
apply  under  this  part  for  purposes  of  the 
State  plan  for  independent  living 
rehabilitation  services.  These 
regulations  include: 

§  361.7  Designation  of  substitute  State 
vocational  rehabilitation  agency. 

§  361.10  Methods  of  administration. 

$  361.15  Affirmative  action  plan  for 
handicapped  individuals. 

§  361.24  G^eral  administrative  and  fiscal 
requirements  (except  as  provided  in 
paragraph  (b)  of  this  section  relative  to 
34  CFR  Part  74). 

§  361.44  Authorization  of  services. 

§  361.47  Participation  by  handicapped 
individuals  in  the  costs  of  vocational 
rehabilitation  services. 

§  361.48  Administrative  review  of  agency 
action,  and  fair  hearing;  review  by 
Secretary. 

§  361.49  Protection,  use,  and  disclosure  of 
personal  information. 

§  361.76  State  and  local  funds. 

§  §  361.170-361.186  Procedures  for  Hearings 
on  State  Plan  Conformity  and 
Compliance. 

(b)  Program  administration.  Federal 
financial  participation  is  available  in 
expenditimes  under  the  State  plan  for 
the  provision  of  services  and  for 
program  plaiming,  development, 
evaluation,  and  control;  research; 
advocacy;  interpretation  of  the  program 
to  the  public;  personnel  administration, 
including  the  administration  of 
affirmative  action  plans;  use  of  advisory 
committees;  the  removal  of  architectural 


barriers  in  State  unit  offices  and 
facilities;  program  accreditation;  and 
training  and  staff  development  for  State 
unit  personnel.  All  expenditures  in 
‘which  Federal  financial  participation  is 
claimed  under  the  State  plan  must  be 
subject  to  the  administrative  or 
supervisory  control  of  the  designated 
State  unit. 

(Sections  12(c)  and  705(a)  of  the  Act;  29 
U.S.C.  711(c)  and  796d(a)) 

State  Plan  Content:  Provision  and  Scope 
of  Service 

§  365.30  Processing  referrals  and 
applications. 

The  State  plan  must  assure  that  the 
State  unit  establishes  and  maintains 
written  standards  and  procedures  to 
assure  expeditious  and  equitable 
handling  of  referrals  and  applications 
from  severely  handicapped  persons  for 
independent  living  services. 

(Sections  12(c)  and  705(a)  of  the  Act;  29 
U.S.C.  711(c)  and  796d(a)) 

§  365.31  Eligibility. 

(a)  General  provisions.  (1)  The  Stale 
plan  must  assure  that  eligibility 
requirements  are  applied  by  the 
designated  State  unit  without  regard  to 
sex,  race,  creed,  color,  or  national  origin 
of  the  individual  applying  for  service. 

The  State  plan  must  specify  that  no 
group  of  individuals  is  excluded  from 
service  solely  on  the  basis  of  the  type  of 
disability  or  on  the  basis  of  age. 

(2)  The  State  plan  must  assure  that  no 
residence  requirement  is  imposed  which 
excludes  from  services  under  the  plan 
any  individual  who  is  present  in  the 
State. 

(b)  Basic  conditions.  The  State  plan 
must  assure  that  eligibility  is  based  only 
upon: 

(1)  The  presence  of  a  severe  physical 
or  mental  disability; 

(2)  The  presence  of  a  severe  limitation 
in  ability  to  function  independently  in 
family  or  community  or  to  engage  or 
continue  in  employment;  and 

(3)  A  reasonable  expectation  that 
independent  living  rehabilitation 
services  will  significantly  assist  the 
individual  to  improve  his  or  her  ability 
to  function  independently  in  family  or 
community  or  to  engage  or  continue  in 
employment.  For  purposes  of 
determining  an  individual's  eligibility  for 
independent  living  services, 
improvement  in  ability  to  function 
independently  in  family  or  community 
refers  to  a  demonstration  in  functional 
and  behavioral  terms  of  an  individual's 
greater  independence  or  maintenance  of 
independence  in  such  areas  as  self-care, 
activities  of  daily  living,  driving,  using 
public  transportation,  shopping. 
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housekeeping,  communicating,  or  living 
more  independently. 

(Sections  12(c),  702(a]  and  705(a)  of  the  Act; 

29  U.S.C.  711(c),  796a(a)  and  796d(a)) 

§  365.32  Determination  of  eligibility  for 
independent  living  rehabilitation  services. 

(a)  General  provisions.  The  State  plan 
must  assure  that  the  State  unit  conducts 
an  evaluation  of  each  severely 
handicapped  person  who  applies  for 
independent  living  services.  This 
evaluation  is  limited  to  that  information 
necessary  to  determine  whether  the 
individual  is  eligible  to  be  provided 
independent  living  services  and  to 
determine  which  independent  living 
services  are  needed.  The  evaluation 
takes  into  consideration  any  relevant 
case  record  materials  available  from 
flies  of  the  designated  State  unit  or  from 
the  flies  of  other  agencies.  A  special 
diagnostic  study  is  conducted  . 
specifically  for  purposes  of  determining 
eligibility  for  independent  living  services 
only  if  already  available  information  is 
not  complete,  relevant,  or  current. 

(b)  Scope  of  evaluation.  The  State 
plan  must  also  assure  that  the 
evaluation  is  suffleient  in  scope  to 
determine  which  services  will  best  meet 
the  current  and  future  needs  of  the 
individual  for  functioning  more 
independently  in  family  or  community 
or  engaging  or  continuing  in 
employment. 

(Sections  12(c),  702(a)  and  705(a)  of  the  Act: 
29  U.S.C.  711(c),  796a(a)  and  796d(a)) 

§  365.33  Certification  of  eligibility  or 
ineligibility. 

(a)  Certification  of  eligibility.  The 
State  plan  must  assure  l^at,  before  or  at 
the  same  time  as  acceptance  of  a 
severely  handicapped  individual  for 
independent  living  rehabilitation 
services,  there  must  be  a  certification 
that  the  individual  has  met  the  basic 
requirements  specified  in  §  365.31.  The 
State  plan  must  also  assure  that  the 
certifleation  is  dated  and  signed  by  an 
appropriate  stafl  member  of  the 
designated  State  unit. 

(b)  Certification  of  ineligibility. 

(1)  The  State  plan  must  assure  that 
whenever  it  is  determined  that 
independent  living  services  cannot  be 
expected  to  assist  an  individual  to 
engage  or  continue  in  employment  or  to 
function  more  independently  in  family 
or  community,  there  must  be  a 
certifleation  dated  and  signed  by  an 
appropriate  staff  member  of  the  State 
unit. 

(2)  The  State  plan  must  also  assure 
that  the  certifleation  indicates  the 
reasons  for  the  ineligibility 
determination  and  is  made  only  after 
full  consultation  with  the  individual  or, 


as  appropriate,  his  or  her  parent, 
guaidian.  or  other  representative,  or 
after  giving  a  clear  opportunity  for  this 
consultation.  In  this  case,  the  State  unit 
notifles  the  individual  in  writing  of  the 
action  taken  and  informs  the  individual 
of  his  or  her  rights  and  the  means  by 
which  he  or  she  may  express  and  seek 
remedy  for  any  dissatisfactions, 
including  procedures  for  administrative 
review  and  fair  hearings.  When 
appropriate,  the  individual  is  provided  a 
detailed  explanation  of  the  availability 
of  the  resources  within  a  protection  and 
advocacy  project  established  within  the 
State  imder  section  731  of  the  Act,  and 
referral  is  made  to  other  agencies  and 
facilities,  including  the  State's 
vocational  rehabilitation  program  under 
Part  361  of  this  chapter. 

(3)  The  State  plan  must  also  assure 
that  when  an  applicant  for  independent 
living  services  has  been  certified  as 
ineligible  because  of  a  determination 
that  these  services  cannot  be  expected 
to  assist  the  individual  to  engage  or 
continue  in  employment  or  to  Action 
more  independently  in  family  or 
community,  the  individual's  current 
status  will  be  reviewed  no  later  than  12 
months  after  the  determination  has  been 
made.  The  review  need  not  be 
conducted  In  situations  where  the 
individual  has  refused  the  review,  the 
individual  is  no  longer  present  in  the 
State,  or  the  individual's  whereabouts 
are  unknown. 

(Sections  12(c),  702(a)  and  705(a)  of  the  Act: 
29  U.S.C.  711(c),  796a(a)  and  796d(a)) 

§  365.34  Order  of  selecbon  for  services. 

The  State  plan  must  show  the  order  to 
be  followed  in  selecting  groups  of 
severely  handicapped  individuals  to  be 
provided  independent  living 
rehabilitation  services  when  services 
cannot  be  provided  to  all  eligible 
persons  who  apply.  The  State  plan  must 
assure  that  first  priority  is  given  to  those 
severely  handicapped  individuals, 
including  homebound  individuals,  who 
are  not  presently  receiving  vocational 
rehabilitation  services  under  the  State 
vocational  rehabilitation  service 
program  under  Part  361  because  of  the 
severity  of  their  physical  or  mental 
disability,  and  those  severely 
handicapped  individuals  who  are 
institutionalized,  have  been 
institutionalized  in  the  past,  or  are  at 
risk  of  becoming  institutionalized. 

(Sections  12(c).  702(a)  and  705(a)(2)  of  the 
Act:  29  U.S.a  711(c).  796a(a)  and  796d(a)(20)) 

§  365.35  Ttte  case  record  for  the 
individual. 

The  State  plan  must  assure  that  the 
State  unit  maintains  for  each  applicant 
for  independent  living  services  and  for 


each  individual  receiving  these  services, 
a  case  record  which  includes 
documentation  concerning  the 
individual's  eligibility  for  service  and 
the  provision  and  payment  for  services. 

(Sections  12(c)  and  705(a)  of  the  Act;  29 
U.S.C.  711(c)  and  796d(a)) 

§  365.36  The  individualized  written 
rehabilitation  program  for  independent 
living  rehabilitation  services. 

(a)  General  provision.  The  State  plan 
must  assure  that  an  individualized 
written  rehabilitation  program  is 
initiated  and  periodically  updated  for 
each  severely  handicapped  individual 
provided  independent  living 
rehabilitation  services.  The  State  plan 
must  also  assiu«  that  each  independent 
living  service  is  provided  in  accordance 
with  the  written  program.  The 
individualized  wTitten  rehabilitation 
program  must  be  developed  jointly  by 
the  appropriate  staff  member  of  the 
State  unit  and  the  severely  handicapped 
individual  or,  as  appropriate  his  or  her 
parent,  guardian  or  other  representative. 
A  copy  of  the  written  program,  and  any 
amendments,  must  be  provided  to  the 
severely  handicapped  individual  or,  as 
appropriate,  his  or  her  parent,  guardian 
or  other  representative. 

(b)  Initiation  of  program.  The 
in^vidualized  written  rehabilitation 
program  must  be  initiated  after 
certifleation  of  eligibility  under  §  365.33 
and  must  indicate  the  goals  established 
for  each  individual,  the  services  to  be 
provided,  and  the  anticipated  duration 
of  the  service  program  and  each 
component  service. 

(c)  Review.  The  State  plan  must 
assure  that  the  individualized  written 
program  will  be  reviewed  as  often  as 
necessary  but  at  least  on  an  annual 
basis  to  determine  whether  services 
should  be  continued,  modifled,  or 
discontinued,  or  whether  the  individual 
should  be  referred  to  a  program  of 
vocational  rehabilitation  services  under 
Part  361  or  to  any  other  program  of 
assistance.  Each  severely  handicapped 
individual,  or,  as  appropriate,  his  or  her 
parent,  guardian  or  other  representative 
must  be  given  an  opportunity  to  review 
the  program  and.  if  necessary,  jointly 
redevelop  and  agree  by  signature  to  its 
terms. 

(d)  Review  of  ineligibility 
determination.  The  State  plan  must 
assure  that  if  services  are  to  be 
terminated  under  a  written  program  for 
any  reason,  the  following  conditions  and 
procedures  must  be  met  or  carried  out: 

(1)  This  decision  is  made  only  with 
the  Ml  participation  of  the  individual, 
or,  as  appropriate,  his  or  her  parent, 
guardian,  or  other  representative,  unless 
the  individual  has  refused  to  participate. 
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the  individual  is  no  longer  present  in  the 
State,  or  his  or  her  whereabouts  are 
unknown.  When  the  full  participation  of 
the  individual  or  a  representative  of  the 
individual  has  been  secured  in  making 
this  decision,  the  views  of  the  individual 
are  recorded  in  the  individualized 
written  rehabilitation  program; 

(2)  The  rationale  for  the  ineligibility 
decision  is  recorded  as  an  amendment 
to  the  individualized  written 
rehabilitation  program  certifying  that 
the  provision  of  independent  living 
services  has  demonstrated  that  the 
individual  is  not  capable  of  functioning 
more  independently  in  family  or 
community  or  engaging  or  continuing  in 
employment.  A  certification  of 
ineligibility  under  §  365.33  is  then 
executed;  and 

(3)  There  is  a  periodic  review,  at  least 
annually  of  the  ineligibility  decision  in 
which  the  individual  is  given 
opportunity  for  full  consultation  in  the 
reconsideration  of  the  decision,  except 
in  situations  where  a  periodic  review 
would  be  precluded  because  the 
individual  has  refused  services  or  has 
refused  a  periodic  review,  the  individual 
is  no  longer  present  in  the  State,  or  his 
or  her  whereabouts  are  unknown.  The 
first  review  of  the  ineligibility  decision 
is  initiated  by  the  State  unit  Any 
subsequent  reviews  are  undertaken  at 
the  request  of  the  individual. 

(e)  Coordination  with  vocational 
rehabilitation,  developmental 
disabilities  and  education  programs. 

The  development  of  the  individualized 
written  rehabilitation  program  for 
independent  living  services  and  the 
provision  of  these  services  must  be 
coordinated  to  the  maximum  extent 
possible  with  the  individualized  written 
rehabilitation  program  for  vocational 
rehabilitation  services  for  that 
individual,  if  there  is  such  a  written 
program.  This  must  also  be  coordinated 
with  any  individualized  written 
habilitation  program  for  the  individual 
prepared  under  the  Developmental 
Disabilities  Assistance  and  Bill  of  Rights 
Act  or  with  any  individualized 
education  program  for  the  individual 
prepared  under  Part  B  of  the  Education 
for  All  Handicapped  Children  Act. 

(Sections  12(c}  and  705(a)(4)  and  705(a)(5)  of 
the  Act;  29  U.S.C  711(c)  796d(a)(4)  and  (5)) 

§  365.37  Scope  Of  State  unit  program; 
independent  iiving  rehabititation  services 
f  or  bidividuais. 

(a)  Scope  of  services.  The  State  plan 
must  specify  those  independent  living 
services  available  for  meeting  the 
independent  living  rehabilitation  service 
needs  of  severely  handicapped 
individuals  in  the  State.  The  services 


which  may  be  provided  to  any  severely 
handicapped  individual  may  be  any  of 
the  following  independent  living 
rehabilitation  services,  as  appropriate: 

(1}  Counseling  services,  including 
psychological  counseling, 
psychotherapeutic  coimseling,  peer 
counseling,  advocacy  services  and 
related  services; 

(2)  Housing  incidental  to  the  provision 
of  any  independent  living  rehabilitation 
service,  and  including  appropriate 
accommodations  to,  and  modifications 
of,  any  space  utilized  to  serve  severely 
handicapped  individuals; 

(3)  Physical  and  mental  restoration 
services,  including: 

(i)  Physical  and  mental  medical 
rehabilitation  services; 

(ii)  Dentistry  services; 

(iii)  Nursing  services; 

(ivj  Therapeutic  treatment,  such  as 
physical  therapy,  occupational  therapy, 
speech,  language  and  bearing  therapy, 
therapeutic  recreation,  drama  therapy, 
music  therapy,  dance  therapy  and  art 
therapy; 

(v)  Health  maintenance; 

(vi)  Eyeglasses  and  visual  services; 
and 

(vii)  Prosthetic,  orthotic  and  other 
assistive  appliances  and  devices. 

(4)  Attendant  care; 

(5)  Transportation; 

(6)  Interpreter  services  for  deaf 
individuals,  including  tactile 
interpretation  for  deaf-blind  individuals; 

(7)  Reading  services,  rehabilitation 
teaching  services,  and  orientation  and 
mobility  services  for  blind  individuals; 

(8)  Recreational  activities; 

(9)  Services  to  members  of  a  severely 
handicapped  individual’s  family  when 
necessary  for  improving  the  individual's 
ability  to  live  and  function  more 
independently,  or  the  individual's  ability 
to  engage  or  continue  in  employment; 

(10)  Vocational  and  other  training 
services,  including  personal  and 
vocational  adjustment  when  necessary 
for  improving  a  severely  handicapped 
individual’s  ability  to  live  and  function 
more  independently,  or  his  or  her  ability 
to  engage  or  continue  in  employment; 

(11)  Job  placement  services; 

(12)  Referral  services; 

(13)  Telecommunications,  sensory  and 
other  technological  aids  and  devices; 

(14)  Services  for  children  of  pre-school 
age  including  physical  therapy, 
development  of  language  and 
communication  skills,  and  child 
development  services; 

(15)  Any  other  vocational 
rehabilitation  services  available  under 
the  State  plan  for  vocational 
rehabilitation  services  under  Part  1361 
of  this  chapter,  which  are  appropriate  to 
the  independent  iiving  rehabilitation 


needs  of  a  severely  handicapped 
individual;  and 

(16)  Any  appropriate  preventive 
services  necessary  to  decrease  the 
future  needs  of  a  severely  handicapped 
individual  assisted  under  this  program 
for  similar  services. 

(b)  Written  policies.  The  State  plan 
must  also  assure  that  the  State  unit 
establishes  and  maintains  written 
policies  covering  the  quality,  scope,  and 
extent  of  each  of  the  independent  iiving 
services  listed  in  paragraph,  (a)  of  this 
section  which  is  to  be  provided  under 
the  State  program,  and  the  conditions, 
criteria,  and  procedures  under  which  the 
service  is  to  be  provided.  These  policies 
must  assure  that  when  services  are 
being  provided  solely  to  assist  a 
severely  handicapped  individual  to 
secnire  or  engage  in  employment,  the 
services  must  be  provided  imder  Part 
1361  if  the  individual  is  also  eligible  for 
vocational  rehabilitation  services. 

(Sections  12(c)  and  702(b)  of  the  Act;  29 
U.S.C.  711(c)  and  796a(b)) 

§  365.38  Case  dosure. 

The  State  plan  must  assure  that  when 
all  objectives  identified  for  a  severely 
handicapped  individual  under  an 
individualized  written  rehabilitation 
program  are  achieved,  the  case  is 
closed.  When  the  case  is  closed,  there 
must  be  a  record  describing  the  way  in 
which  the  severely  handicapped 
individual  has  benefited  from 
independent  living  rehabilitation 
services  and  has  significantly  improved 
his  or  her  ability  to  engage  or  continue 
in  employment  or  to  function 
independently  in  family  or  community. 

(Sections  12(c)  and  705(a)  of  the  Act;  29 
U.S.C.  711(c)  and  796d(a)) 

§  365.39  Duration. 

The  State  plan  must  assure  that  no 
uniform  durational  requirement  is 
imposed.  The  estmated  duration  of  each 
service  must  be  recorded  for  each 
individual  under  an  individualized 
written  rehabilitation  program. 

(Sections  12(c)  and  705(a)  of  the  Act;  29 
U.S.C.  711(c)  and  796d(a)) 

§  365.40  Standards  for  facilities  and 
providers  of  services. 

The  State  plan  must  assure  that  the 
State  unit  maintains  written  standards 
for  the  various  types  of  facilities  and 
providers  of  services  utilized  by  the 
State  unit  in  providing  independent 
living  services  to  severely  handicapped 
individuals.  The  designated  State  unit 
must  assure  that  providers  of  service 
meet  all  licensure  or  certification 
requirements  in  the  State.  The  State  unit 
must  also  assure  that  any  facilities  used 
in  connection  with  the  delivery  of 
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services  under  this  program  are  free 
from  communication  and  transportation 
barriers  and  meet  the  standards 
specified  in  the  Architectural  Barriers 
Act  of  1968  and,  the  “American 
Standard  Specification  for  Making 
Buildings  and  Facilities  Accessible  to, 
and  Usable  by  the  Physically 
Handicapped,”  No.  A117.1-1961,  as 
amended,  and  its  implementation 
standards,  41  CFR  Part  101-19.6  et  seq. 

(SectioBS  12(c),  101(a)(7}  and  705(a)(3)  of  the 
Act:  29  U.S.C.  711(c),  721(a)(7)  and  796d(a)(3)) 

§  365.41  Scope  of  State  unit  program: 
Establishment  and  construction  of 
rehabilitation  facilities. 

If  the  State  plan  provides  for  the 
establishment  and  construction  of 
rehabilitation  facilities  which  provide 
independent  living  services,  it  must 
further  assure  that  the  primary  purpose 
of  the  establishment  of  construction  of 
any  facility  is  to  provide  independent 
living  rehabilitation  services  to  severely 
handicapped  individuals  under  this  part. 
The  provisions  of  §  361.51  and  §  361.52 
concerning  the  establishment  and 
construction  of  rehabilitation  facilities 
under  the  State  plan  for  vocational 
rehabilitation  services  also  apply. 

(Sections  12(c),  103(b)  and  702(b)  of  the  Act: 
29  U.S.C.  711(c),  723(b).  and  796a(b)) 

§  365.42  Scope  of  State  unit  program: 
Facilities  and  services  for  groups  of 
severely  handicapped  Individuals. 

The  State  plan  may  provide  for 
facilities  and  services  which  may  be 
expected  to  contribute  substantially  to 
the  rehabilitation  of  a  group  of  severely 
handicapped  individuals  but  which  are 
not  related  directly  to  the  individualized 
rehabilitation  program  of  any  one 
individual.  If  the  State  plan  includes 
these  facilities  and  services,  it  must 
further  assure  that  the  State  unit 
establishes  and  maintains  written 
policies  covering  their  provision. 

(Sections  12(c),  103(b)  and  702(b)  of  the  Act; 
29  U.S.C.  711(c).  723(b).  and  796a(b)) 

§  365.43  Scope  of  State  unit  program: 
Telecommunications  systems  and  special 
materials  for  blind  individuals  and  deaf 
individuals. 

The  State  plan  may  provide  for  the 
use  of  existing  telecommunications 
systems  which  have  the  potential  for 
substantially  improving  independent 
living  rehabilitation  service  delivery 
methods  and  the  delivery  of  appropriate 
programming  to  meet  the  particular 
needs  of  severely  handicapped 
individuals.  The  State  plan  may  also 
provide  for  the  use  of  special  services 
available  to  provide  recorded  material 
for  blind  individuals  and  captioned 
television,  films  or  video  cassettes  for 


deaf  individuals.  If  the  State  plan 
includes  these  services,  it  must  further 
assure  that  the  State  unit  shall  establish 
and  maintain  written  policies  covering 
their  provision. 

(Sections  12(c),  103(b)  and  702(b)  of  the  Act; 

29  U.S.C.  711(c).  723(b)  and  796a(b)) 

Subpart  C—Allotment  and  Payment 

§  365.44  Allotment  of  Federal  funds  for 
independent  living  services. 

(a)  The  allotment  of  Federal  funds  for 
independent  living  services  for  each 
State  is  computed  in  accordance  with 
the  requirements  of  section  703  of  the 
Act. 

(b)  Where  the  State  plan  designates 
separate  units  to  administer  the  part  of 
the  plan  under  which  independent  living 
rehabilitation  services  are  provided  for 
blind  individuals,  and  the  rest  of  the 
plan,  respectively,  the  division  of  the 
State’s  allotment  is  a  matter  for  State 
determination. 

(Section  703  of  the  Act;  29  U.S.C.  796(b)) 

§  365.45  Payments  from  allotments  for 
independent  living  services. 

The  Secretary  pays  to  each  State  an 
amount  computed  in  accordance  with 
the  requirements  of  section  704  of  the 
Act.  The  Federal  share  is  90  percent 
except  for  the  cost  of  construction  of 
rehabilitation  facilities  where  the 
Federal  share  may  be  no  more  than  50 
percent. 

(Section  704  of  the  Act;  29  U.S.C.  796(c)) 

PART  370— [REMOVED] 

3.  The  Secretary  further  amends  Title 
34  of  the  Code  of  Federal  Regulations  by 
removing  Part  370. 

Note. — The  following  appendix  will 
not  appear  in  the  Code  of  Federal 
Regulations: 

Appendix  A — Summary  of  Comments 
and  Responses 

The  most  signiheant  areas  of 
comment  on  the  proposed  regulations ' 
and  the  responses  to  these  comments 
are  as  follows: 

PART  361— THE  STATE  VOCATIONAL 
REHABILITATION  SERVICES 
PROGRAMS 

§  361.1  The  State  vocational 
rehabilitation  services  program. 

Changes.  This  section  has  been 
revised  to  describe  the  coverage  of  the 
regulations  under  Part  361.  This  change 
is  intended  to  bring  about  greater 
consistency  with  Department  of 
Education  regulatory  format. 

This  section  has  also  been  revised  to 
specify  those  regulations  and  those 
EDGAR  definitions  which  apply  to  the 


State  vocational  rehabilitation  service 
program.  This  change  is  similarly 
intended  to  bring  about  greater 
consistency  with  Department  of 
Education  regulatory  format. 

Definitions 

A  number  of  comments  were  received 
concerning  the  ways  in  which  some 
terms  were  defined  for  purposes  of 
administering  the  State  plans  for 
vocational  rehabilitation  services. 

Among  those  terms  receiving  special 
attention  were  the  following — 

“American  Indian  ” 

Comment.  A  commenter  pointed  out 
that  the  term  "American  Indian”  had 
been  defmed  for  purposes  of 
administering  the  new  grant  program  for 
providing  vocational  rehabilitation 
services  to  handicapped  Indians  under 
Part  1362  of  the  proposed  regulations, 
but  that  the  term  had  not  been  deHned 
in  relation  to  the  State  vocational 
rehabilitation  service  program.  Since 
there  are  new  State  plan  requirements 
relative  to  the  provision  of  vocational 
rehabilitation  services  to  handicapped 
American  Indians,  this  was  noted  to  be 
a  serious  omission. 

Response.  A  change  has  been  made  in 
this  section  and  a  definition  of 
American  Indian  has  been  added.  This 
definition  had  appeared  in  S  1362.45  of 
the  proposed  regulations  and  is  now 
specifically  applied  to  the  State  plan  for 
vocational  rehabilitation  services. 

“Physical  and  mental  restoration 
services  " 

Comment.  Comments  were  received 
from  representatives  of  State  units  and 
recreation  specialist  practitioners 
concerning  the  specific  inclusion  of 
“therapeutic  recreation  services"  under 
the  definition  of  “physical  and  mental 
restoration  services"  of  the  proposed 
regulations.  The  comments  were 
generally  favorable  and  pointed  out  that 
therapeutic  recreation  services  and 
activities  not  only  can  alleviate  the 
effects  of  disabilities  on  handicapped 
individuals,  but  also  can  play  a  major 
role  in  fostering  improved  physical  and 
mental  health  leading  to  the 
achievement  of  a  vocational  objective. 

A  few  State  unit  commenters  opposed 
the  inclusion  of  therapeutic  recreation 
services  within  the  definition  and 
questioned  whether  therapeutic 
recreation  services  do  in  fact  directly 
contribute  to  a  handicapped  individual’s 
ability  to  secure  and  maintain 
employment. 

Response.  No  change  has  been  made 
in  this  definition.  *1110  specific  inclusion 
of  “therapeutic  recreation  services" 
within  the  definition  of  “physical  and 
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mental  restoration  services”  had  been 
proposed  because  of  the  increasing 
evidence  of  the  importance  of  recreation 
and  leisure  time  activities  in  assisting  a 
handicapped  individual  to  prepare  for 
employment.  The  recognition  of 
therapeutic  recreation  in  the  proposed 
definition  also  reflected  the  concern 
which  the  Congress  had  demonstrated 
for  recreation  and  recreation  activities 
in  the  1978  Amendments  to  the 
Rehabilitation  Act  of  1973. 

Therapeutic  recreation  sendees  have 
long  been  regularly  included  wdthin  the 
scope  of  vocational  rehabilitation 
services  in  a  number  of  State  unit 
programs.  The  inclusion  of  "therapeutic 
recreation  services”  in  the  definition  of 
"physical  and  mental  restoration 
services”  does  not  require  that  these 
services  be  provided  to  each  State  unit 
client.  This  definition  simply  provides  a 
more  accurate  deHnition  of  the  scope  of 
services  which  might  be  provided  if 
prescribed  by  a  physician  to  assist  a 
handicapped  individual  in  his  or  her 
vocational  rehabilitation. 

Comment  While  the  inclusion  of 
"therapeutic  recreation  services"  was 
generally  favorably  noted,  other 
comments  were  received  regretting  the 
fact  that  certain  other  therapeutic 
services  had  been  omitted  from  the  list 
of  "physical  and  mental  restoration 
services.”  These  comments  requested 
that  the  definition  be  further  extended  to 
correct  this  omission  by  adding  a 
reference  to  the  creative  arts  therapies 
and  by  noting  in  this  way  the 
importance  which  these  services  might 
have  for  vocational  rehabilitation 
service  programs. 

These  commenters  further  noted  that 
although  art  therapy,  dance  therapy, 
music  therapy  and  psychodrama  are 
modalities  employed  in  vocational 
rehabilitation  settings,  especially  in 
those  settings  serving  psychiatrics lly 
disabled  persons,  relatively  little 
attention  has  been  called  to  their 
contribution  to  the  vocational 
rehabilitation  process. 

The  comments  pointed  out  that  the 
creative  art  therapies  offer  a  unique 
alternative  to  verbal  psycholherapies 
and  drug  control  of  psychiatrically 
disabled  individuals  through  the 
common  use  of  nonverbal 
communication.  Art  therapy  can  foster 
emotional  growth  and  maturation, 
increase  perceptual  awareness,  and 
provide  an  opportunity  for  improved 
social  interaction  through  the  use  of 
artistic  expression.  Music  therapy  uses 
music  to  accomplish  therapeutic  aims 
including  the  restoration,  maintenance, 
and  improvement  of  mental  and 
physical  health  by  offering  handicapped 
individuals  an  emotional  outlet  for 


expressing  themselves,  and  a  structured 
approach  for  dealing  with  reality.  Dance 
therapy  uses  movement  as  a  process  to 
further  emotional  and  physical 
integration  of  the  individual. 
Psychodrama  uses  group  psychotherapy, 
role  theory,  and  social  systems  theory 
within  the  framework  of  action 
methodologies  working  toward  the 
treatment  of  individuals  and  total 
groups. 

These  comments  also  pointed  out  that 
the  creative  arts  therapies  had  been 
specially  included  in  the  detinition  of 
“independent  living  rehabilitation 
services”  under  Part  1363  of  the 
proposed  regulations  and  it  was 
suggested  that  it  would  be  fully 
consistent  for  the  use  of  the  creative  arts 
therapies  in  the  vocational 
rehabilitation  process  to  be  reflected  in 
the  vocational  rehabilitation  service 
definitions. 

Response.  A  change  has  been  made  in 
this  definition  in  this  regard.  It  is 
recognized  that  the  creative  arts 
therapies  are  currently  used  in  the 
vocational  rehabilitation  process 
especially  where  services  are  being 
provided  in  psychiatric  rehabilitation. 
The  change  in  the  definition  of 
“physicial  and  mental  restorative 
services”  does  not  mean  that  every 
State  unit  client  must  be  provided 
creative  arts  therapies  if  they  are 
available.  This  change  means  only  that 
in  those  special  cases  where  a  physician 
might  wish  to  prescribe  creative  arts 
intervention  for  a  State  unit  client,  the 
State  unit  will  clearly  be  able  to  follow 
through  on  the  request  consistent  with 
the  service  goals  of  the  client’s 
individualized  written  rehabilitation 
program. 

Other  changes.  Paragraph  (h)  has 
been  revised  to  clarify  that  the  provision 
of  hearing  aids  is  included  within  the 
scope  of  “physical  and  mental 
restoration  services.” 

"Severely  Handicapped  Individual" 

Changes.  Specific  learning  disability 
has  been  added  to  the  list  of  physical 
and  mental  conditions  which  may  be  . 
identified  with  an  individual  being 
identified  as  a  “severely  handicapped 
individual.”  An  individual  cannot  be 
determined  to  be  severely  handicapped 
on  the  basis  of  specific  learning 
disability  only.  For  an  individual  to  be 
determined  severely  handicapped,  there 
must  be  evidence  of  serious  functional 
limitations  and  evidence  of  a  need  for 
multiple  vocational  rehabilitation 
services  over  an  extended  period  of 
time. 


§  361.2  The  State  plan:  General 
requirements 

Comment.  A  comment  from  the 
private  rehabilitation  facility  sector 
indicated  that  the  public  has  difficulty  in 
gaining  access  to  State  plans  for 
vocational  rehabilitation  services  and 
suggested  that  a  regulatory  requirement 
be  added  in  this  regard. 

Response.  No  change  has  been  made 
In  this  section.  However,  §  75.106  of 
EDGAR  requires  that  State  plans  and 
related  official  documents  be  made 
available  to  the  public.  The  State  plans 
for  vocational  rehabilitation  services  are 
subject  to  this  section  through  the 
adoption  of  EDGAR  in  §  361.1(b). 

Comment.  Additional  comments  were 
received  questioning  the  advisability  of 
integrating  the  Program  and  Financial 
Plan  within  the  State  plan.  It  was 
suggested  that  the  integration  of  these 
tw'O  plans  might  prove  to  be 
unmanageable  and  that  overlap  might 
occur  with  the  newly  required  State 
inventory  of  rehabilitation  fadiities 
under  §  361.2. 

Response.  A  change  has  been  made  in 
this  section  to  eliminate  the  requirement 
that  the  information  previously  included 
in  the  Program  and  Financial  Plan  be 
included  within  the  annual  State  plan 
submittal.  In  this  way  the  reporting 
burden  being  placed  on  State  units  is 
being  reduced.  The  overall  State  unit 
reporting  system  is  currently  being 
revised  and  technical  assistance  will  be 
provided  to  State  units  to  assist  in 
improving  procedures  in  this  area. 

§  361.5  State  agency  for  administration 

Comment.  It  was  pointed  out  by  some 
State  unit  commenters  that  this  section 
of  the  vocational  rehabilitation 
regulations  has  traditionally  referred  to 
“designated”  State  agency,  but  that  this 
usage  is  confusing  now  that  the  1978 
Amendments  have  added  the  definition 
of  “designated  State  unit.”  It  was 
suggested  that  the  regulations  drop  the 
reference  to  the  “designated”  State 
agency. 

Response.  A  change  has  been  made  in 
this  section.  Where  necessary,  the 
"State  agency”  is  now  referred  to  as  the 
“sole  State  agency.”  The  use  of  the  term 
“designated”  is  now  reserved  in 
vocational  rehabilitation  regulations  for 
use  in  connection  with  the  designated 
State  unit. 

Comment.  It  was  further  pointed  out 
by  some  commenters  that  not  all 
agencies  are  subject  to  the  supervision 
of  the  office  of  the  Governor,  as  was 
implied  in  paragraph  (b)  of  the  proposed 
section.  Some  agencies  may  be 
constitutionally  created  and  report  to 
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elected  Boards  rather  than  to  the  Office 
of  the  Governor. 

Response.  A  change  has  been  made  in 
paragraph  [b]  of  the  section  to  reflect 
the  possibility  that  the  Office  of  the 
Governor  will  not  necessarily  directly 
supervise  the  sole  State  agency  for 
vocational  rehabilitation. 

361. 7  Designation  of  a  substitute  State 
vocational  rehabilitation  agency. 

Changes.  A  final  regulation  with  a 
formal  conunent  period  had  been 
published  in  the  Federal  Register  of 
September  28, 1979  concerning  the 
procedures  to  be  followed  in  designating 
a  public  agency  or  a  nonprofit 
organization  in  the  State,  or  any  political 
subdivision  of  the  State,  as  the  agency 
to  substitute  for  the  sole  State  agency 
when  funds  have  been  totally  withheld 
from  the  State  agency.  This  withholding 
of  fimds  would  only  occur  because 
either:  (1)  The  State  plan  has  been  found 
out  of  conformity  with  the  Act;  or  (2)  the 
State  has  not  been  complying  with  the 
requirements  of  the  Act  in  its 
administration  of  the  State  plan.  This 
section  had  previously  been  published 
as  §  1361.24  but  in  these  fully  revised 
final  regulations  it  is  now  being 
redesignated  as  §  361.8. 

Comment.  Comment  was  received 
relating  to  the  redesignation  of  the  sole 
State  agency  and  its  resumption  of 
operation  after  a  substitute  State  agency 
has  begim  its  operation  of  the  program. 

It  was  pointed  out  that  few  agencies 
would  be  interested  in  applying  for 
designation  as  a  substitute  agency  if  the 
previously  designated  State  agency  can 
be  redesignated  and  the  substitute 
agency  can  be  removed  with  such  ease. 
It  was  similarly  noted  that  the  1978 
Amendments  established  a  three-year 
State  plan  period  and  it  was  suggested 
that  the  three-year  time  period  should 
appropriately  also  be  applied  to  the 
State  plan  submitted  under  this  section. 

Response.  A  change  has  been  made  in 
this  section  to  provide  that  the 
previously  designated  sole  State  agency 
may  be  redesignated  at  the  end  of  the 
three-year  period  for  which  the 
substitute  State  plan  has  been  approved 
or  at  an  earlier  date  determined  by  the 
Secretary  after  discussion  with  all 
parties  involved.  For  an  earlier  date  to 
be  determined,  however,  there  must  be 
agreement  by  the  sole  State  agency,  the 
substitute  agency  and  the  Secretary. 

Comment.  A  suggestion  was  made 
that  the  section  be  revised  so  that  a 
priority  would  be  given  to  any  nonprofit 
agency  which  may  be  created  by  the 
State  for  the  purpose  of  administering 
the  State’s  vocational  rehabilitation 
program. 


Response.  No  change  has  been  made 
in  this  section  in  this  regard  since  it  is 
clear  that  the  intent  of  Section  101(c)(2) 
of  the  Act  is  that  a  broad  range  of 
agencies  and  organizations  have  an 
opportunity  to  be  considered  for 
designation  as  the  substitute  State 
vocational  rehabilitation  agency.  The 
suggested  approach  would  not  only 
substantially  limit  the  statutory  range  of 
potential  designees  but  would  also  limit 
the  responsibilities  assigned  to  the 
Secretary  to  make  this  determination 
under  the  Act. 

Comment.  Another  suggestion  was 
made  that  language  be  added  to 
paragraph  (a)  of  the  section  to  ensure 
that  funding  would  be  continued  at  the 
same  level  as  was  in  effect  at  the  time 
that  the  State  was  found  by  the 
Secretary  to  be  out  of  compliance  or  out 
of  conformity.  This  suggestion  was  made 
to  ensure  that  there  would  not  be  a 
disruption  of  services  during  the  period 
of  transition  to  a  substitute  State 
agency. 

Response.  No  change  has  been  made 
in  this  section  in  this  regard  because  it 
was  recognized  that  the  designation  of  a 
substitute  State  agency  would  only 
follow  a  lengthy  review  of  the 
compliance  and  conformity  issues  in  the 
State.  It  is  clear  that  sufficient  notice 
would  be  provided  to  a  State  prior  to  the 
need  for  the  designation  of  a  substitute 
State  agency  for  appropriate  transition 
planning  to  have  taken  place.  It  does  not 
seem  likely  that  any  disruption  of 
service  could  occur  under  the  approach 
reflected  in  the  section,  as  proposed. 

§  361.9  Local  administration. 

Comment.  Comment  was  received 
suggesting  that  reference  to  the  “State 
agency”  be  revised  to  refer  to  the 
“designated  State  unit”  and  that  the 
references  to  “local  agency”  be  changed 
to  “local  imit.” 

Response.  A  change  has  been  made  in 
this  section.  Although  the  statutory 
authority  for  local  administration  in 
Section  101(a)(1)(A)  of  the  Act 
specifically  refers  to  the  “State  agency,” 
it  is  the  State  unit  which  is  responsible 
for  providing  vocational  rehabilitation 
services  and  for  making  agreements  for 
carrying  out  service  programs.  The 
section  has  been  revised  therefore  to 
reflect  the  fact  that  the  designated  State 
unit  has  responsibilities  under  written 
agreements  for  local  administration  of 
service  programs  and  that  these 
agreements  can  only  be  effectively 
carried  out  with  the  concurrence  of  the 
State  agency. 

The  Rehabilitation  Act  speaks  to  the 
local  agency  in  a  manner  comparable  to 
the  State  agency  in  terms  of 
responsibility  for  the  management  of  a 


local  vocational  rehabilitation  program. 

It  is  apparent  therefore  that  a  local 
vocational  rehabilitation  imit  would  be 
directly  responsible  for  the  provision  of 
vocational  rehabilitation  services  and 
the  section  has  also  been  revised  to 
reflect  this  distinction. 

§  361.11  Shared  funding  and 
administration  of  special  joint  projects 
or  programs. 

Comment.  A  commenter  pointed  out 
that  §  1361.77  of  the  proposed 
regulations  had  provided  that  requests 
to  participate  in  special  joint  projects  or 
programs  were  to  be  made  by  the 
designated  State  unit  but  this  section,  as 
proposed,  had  indicated  that  the  State 
agency  would  be  making  such  requests. 

It  was  suggested  that  the  State  unit  was 
the  appropriate  organizational  unit  for 
participation  in  these  special  joint 
projects  or  programs. 

Response.  A  change  has  been  made  in 
this  section  since  this  provision  and 
§  1361.77  of  the  proposed  regulations 
had  clearly  been  inconsistent.  The  State 
imit  is  directly  responsible  for  carrying 
out  programs  of  service  within  special 
projects  and  programs  but  the  conduct 
of  these  special  activities  has  great 
significance  for  State  plan  conformity 
and  compliance  and  therefore  affect  the 
State  agency.  The  section  has  been 
revised  therefore  to  provide  that  the 
State  unit  participates  in  a  special 
project  or  program  only  with  the 
concurrence  of  the  State  agency. 

361.12  Waiver  of  Statewideness. 

Changes.  The  section  has  been 
revised  to  clarify  the  role  of  the 
designated  State  unit  in  carrying  out  a 
service  activity  in  a  particular  political 
subdivision  of  the  State. 

§  361. 14  Staffing  of  the  State 's 
vocational  rehabilitation  program. 

Comment.  It  was  noted  by  a 
commenter  that  the  section,  as 
proposed,  did  not  extend  to  applicants 
for  service  and  therefore  did  not  require 
the  State  unit  to  have  available  staff 
able  to  communicate  with  applicants  for 
service  who  rely  on  special  modes  of 
communication  or  whose  English- 
speaking  ability  is  limited. 

Response.  A  change  has  been  made  in 
this  section.  It  is  clear  that  the  intent  of 
this  section  is  to  make  vocational 
rehabilitation  services  more  broadly 
available  to  handicapped  persons  with 
communication  difficulties  throughout 
the  State  and  the  omission  of  a  special 
reference  to  applicants  for  service  is 
inconsistent  with  this  overall  intent.  The 
section  has  been  revised  to  ensure  that 
applicants  for  services  with  special 
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communication  needs  will  have  an 
easier  access  to  State  unit  services. 

Comment  Representatives  of  certified 
interpreters  for  the  deaf  suggested  that 
professional  standards  be  required 
under  this  section  to  assure  that  only 
highly  skilled  and  fully  qualified 
personnel  be  utilized  by  the  State  unit  in 
assisting  handicapped  individuals  with 
special  communication  needs. 

Response.  No  change  has  been  made 
in  this  section  in  this  regard.  The 
personnel  to  be  utilized  by  the  Slate  unit 
under  this  section  will  facilitate  the 
delivery  of  services,  but  will  not 
necessarily  be  the  primary  service 
providers  themselves.  These  persons 
will  help  other  rehabilitation  workers  to 
communicate  with  the  communicatively 
disabled  individuals  being  served.  Since 
there  are  still  relatively  few  highly 
skilled  personnel  available  throughout 
the  country  to  assist  State  units  in 
working  with  handicapped  individuals 
who  rely  on  special  modes  of 
communication,  it  seems  likely  that 
setting  a  high  qualifications  standard  by 
regulation  might  prevent  the  State  unit 
from  fulfilling  its  intended  responsibility 
under  this  section. 

Comment  Question  was  also  raised 
concerning  the  definition  of  "substantial 
segment"  of  the  population  of  the  State 
when  considering  whether  special 
interpreter  personnel  might  be  needed  to 
work  with  handicapped  individuals 
whose  native  language  is  not  English 
and  whose  English-speaking  ability  is 
limited.  It  was  suggested  that  a 
percentage  be  set  within  the  section  to 
identify  when  these  personnel  w'ould  in 
fact  be  necessary. 

Response,  No  change  has  been  made  ■ 
in  this  section  in  this  regard.  It  is  noted 
that  the  purpose  of  this  section  is  to 
expand  opportunities  for  making 
vocational  rehabilitation  services 
available  to  individuals  with  special 
communication  assistance  needs.  State 
units  are  most  familiar  with  the  ethnic 
compositions  of  the  communities  of  the 
State  which  they  serve  and  are  best  able 
to  determine  whether  ethnic  minority 
groups  comprise  substantial  segments  of 
the  population  w’hose  members  should 
be  expected  to  be  frequently  in  contact 
with  the  State  unit  on  the  basis  of 
population  statistics.  It  does  not  seem 
necessary  for  an  arbitrary  percentage  to 
be  established  by  these  regulations  in 
this  area  nor  does  it  seem  likely  that  a 
uniform  percentage  could  be  determined 
v^hich  would  be  equitable  in  all  the 
affected  State  units  throughout  the 
country.  It  is  the  responsiblity  of  the 
State  to  comply  with  the  intent  of  this 
requirement  in  a  reasonable  manner  and 
ensure  that  services  are  available  when 
needed  for  handicapped  persons  in  the 


State  whose  native  language  is  not 
English  and  whose  English-speaking 
ability  is  limited. 

§  361.15  Affirmative  action  plan  for 
handicapped  individuals. 

Comment  Paragraph  (a)  of  the 
proposed  section  reflected  the  fact  that 
Section  602(a]  of  the  Civil  Service 
Reform  Act  (^b.  L  95-454)  had 
amended  Section  208  of  the 
Intergovernmental  Personnel  Act  of  1970 
to  abolish  all  statutory  personnel 
requirements  established  as  a  condition 
for  the  receipt  of  grants-in-aid  by  States 
and  local  governments.  Since  Section 
101(a)(7)(A)  of  the  Rehabilitation  Act  of 
1973  requires  persoimel  standards  to  be 
established  but  does  not  require 
adherence  to  the  Federal  merit  system 
standards,  the  amendment  provided  an 
opportunity  either  to  remove  all 
personnel  standards  requirements  in 
vocational  rehabilitation  or  to  apply  the 
Federal  merit  system  standards 
throughout  the  State/Federal  vocational 
rehabilitation  system.  In  line  with  the 
intent  of  the  amendment  to  avoid 
inconsistent  and  conflicting  approaches 
to  State  and  local  government  personnel 
administration  and  to  encourage 
uniform  use  of  the  Federal  merit  system 
standards,  it  had  been  proposed  in 
paragraph  (a)  of  this  section  that  the 
Federal  merit  system  standards  be 
applied  under  the  State  plans  for 
vocational  rehabilitation  services. 

Comments  received  from  State  units 
on  this  matter  were  generally  negative. 

Response.  Because  of  the  possibility 
that  the  proposed  section  was  not  fully 
understood  by  all  State  unit 
commenters,  a  final  decision  is  not  being 
made  at  this  time.  The  Federal  merit 
system  standards  provide  a  strong  basis 
on  which  State  unit  personnel 
administration  could  be  established  but 
the  Department  wishes  to  review  the 
matter  further  in  light  of  the  State  unit 
comments.  Under  these  regulations, 
therefore,  there  are  no  Federal 
requirements  covering  personnel 
standards  and  policies.  A  final  decision 
will  be  made  on  this  matter  after  the 
completion  of  the  Departmental  review. 
It  is  expected,  nonetheless,  that  State 
units  will  continue  to  operate  in 
accordance  with  State  standards  and 
methods  of  personnel  administration  in 
such  areas  as  pay,  minimum 
qualifications  for  classes  of  positions, 
recruitment,  selection,  and  tenure. 

Other  changes.  This  section,  as 
proposed,  had  been  titled  “Standards  of 
personnel  administration."  Since  the 
reference  to  the  Federal  merit  system 
standards  of  personnel  administration 
has  now  been  removed  pending  further 
study,  the  title  of  the  section  has  been 


revised  to  reflect  its  more  limited 
coverage. 

%  361.18  Policy  development 
consultation. 

Comment  It  was  suggested  by 
representatives  of  consumer  self- 
advocacy  groups  that  “matters  of 
general  policy  development  and 
implementation"  be  defined  clearly  so 
that  there  would  be  a  better 
understanding  of  the  scope  of  public 
participation  required  under  the  State/ 
Federal  vocational  rehabilitation 
program. 

Response,  A  change  has  been  made  in 
this  section  to  indicate  some  of  the 
areas  of  policy  development  and 
implementation  in  which  public 
participation  may  be  expected  to  be 
undertaken.  The  revised  section 
suggests  certain  areas  of  “policy 
development  and  implementation"  in 
which  the  views  of  the  public  would  be 
especially  important  such  as  program 
planning,  development  and  evaluation; 
development  of  legislative  and 
budgetary  proposals;  assessment  of 
research  and  service  proposals;  and 
development  of  affirmative  action  plans 
for  the  employment  of  qualified 
handicapped  individuals. 

Comment.  Concern  was  expressed  by 
some  consumer  representatives  about 
public  access  to  information  about  State 
unit  policy  development  activities.  It 
was  suggested  that  State  units  be 
required  to  maintain  an  annually 
updated  list  of  disability-related  groups 
with  whom  information  should  be 
routinely  shared.  It  was  further 
suggested  that  State  units  be  required  to 
utilize  self-advocacy  and  parent 
advocacy  group  newsletters  and  annual 
“town  meetings"  as  methods  for 
increasing  public  access  to  information 
about  State  unit  programs. 

Response.  No  change  has  been  made 
in  this  section  in  this  regard.  Specific 
suggestions  concerning  ways  of  sharing 
information  with  consumers  within  a 
State  are  best  communicated  to  State 
units  in  guideline  and  manual  materials 
rather  than  through  Federal  regulatory 
requirements. 

Comment  It  was  suggested  by  some 
representatives  of  consumer  groups  that 
the  State  units  be  required  to  establish 
Advisory  Committees  formally 
constituted  to  review  and  comment  on 
the  State  plan  and  otherwise  consult 
with  the  State  unit  in  the  overall 
administration  of  the  State  vocational 
rehabilitation  service  program. 

Response.  No  change  has  been  made 
in  this  section.  All  State  vocational 
rehabilitation  imits  currently  use 
Advisory  Councils  with  consultative 
functions  which  vary  from  State  to 
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State.  Although  State  Advisory  Councils 
are  widely  used  throughout  the  country, 
their  establishment  has  never  been 
required  under  the  Rehabilitation  Act  of 
1973,  as  amended.  There  does  not 
appear  to  be  a  basis  in  law  therefore  for 
a  Federal  regulatory  requirement  of  this 
type. 

§  361.19  Cooperation  with  other  public 
agencies. 

Comment.  A  number  of  comments 
were  received  on  this  section  in 
connection  with  the  specific  learning 
disability  issue.  It  was  suggested  that 
the  State  unit  be  required  to  enter  into 
cooperative  agreements  with  “the  State 
education  agencies,  including  those 
agencies  administering  the  Education  of 
the  Handicapped  Act  and  the 
Vocational  Education  Act."  Under  this 
group  of  comments,  cooperative 
arrangements  with  public  agencies  other 
than  education  agencies,  however,  could 
continue  to  be  undertaken  only  to  the 
extent  that  they  are  considered 
appropriate  by  the  State  unit. 

Response.  A  change  has  been  made  in 
this  section.  Section  101(a](ll)  of  the 
Rehabilitation  Act  of  1973  does  not 
provide  any  authority  for  requiring 
cooperative  arrangements  with  any 
specific  public  agency.  The  Act  does 
require,  nonetheless,  that  special 
arrangements  be  made  for  coordinating 
services  to  handicapped  young  people 
eligible  for  special  education  or 
vocational  education  services,  but  these 
special  coordinative  arrangements  had 
been  already  emphasized  under 
paragraph  (b)  of  the  proposed  section 
and  no  additional  change  in  this  regard 
seemed  necessary. 

In  partial  response  to  the  concern 
reflected  in  these  comments,  however, 
paragraph  (a)  of  the  section  has  been 
revised  to  identify  more  clearly  those 
education  programs  with  which 
cooperative  arrangements  or  agreements 
might  be  made  by  State  units  such  as 
adult  education,  higher  education, 
special  education  and  vocational 
education.  Paragraph  (a)  has  also  been 
revised  to  indicate  that  these 
cooperative  arrangements  or  agreements 
may  be  made  at  either  the  State  or  local 
level,  or  both. 

§  361.20  Establishment  and 
maintenance  of  information  and  referral 
resources. 

Comment.  Advocates  for  deaf-blind 
individuals  pointed  out  that  although 
special  attention  had  been  called  to 
communicatively  disabled  individuals  in 
paragraph  (b)  of  the  proposed  section, 
deaf-blind  individuals  had  not  been 
specified.  It  was  feared  that  the  failure 
to  specify  deaf-blind  individuals  in  this 


section  might  have  indicated  an  intent 
that  they  not  be  include  in  the  coverage 
of  the  State  information  and  referral 
system. 

Response.  A  change  has  been  made  in 
this  section.  It  had  not  been  overlooked 
that  the  special  needs  of  deal-blind 
individuals  be  ignored  in  State 
information  and  referral  systems  and 
the  section  has  been  revised  to  ensure 
that  the  special  needs  of  these 
individuals  are  noted. 

Comment.  Concern  was  expressed  by 
some  State  units  about  the  possibility 
that  a  State  unit  would  be  required  to 
establish  a  new  information  and  referral 
program  when  adequate  existing 
resources  exist  in  the  State.  The 
establishment  of  a  duplicative  resource 
was  considered  to  be  unncessarily 
wasteful. 

Response,  A  change  has  been  made  in 
this  section.  The  proposed  section 
required  State  units  to  use  existing 
information  and  referral  systems  in  the 
State  and  this  requirement  is  given 
greater  emphasis  in  the  re\ised  section. 
It  is  expected  that  existing  resources 
will  be  used  to  the  greatest  extent 
possible  and  will  not  lead  to  duplication 
of  already  available  information  and 
referral  resources. 

§  361.21  State  plan  for  rehabilitation 
facilities. 

Comment.  It  was  requested  by 
consumer  self-advocacy  groups  that  this 
section  be  revised  to  require  specific 
methods  for  securing  public 
participation  in  the  development  of  the 
State’s  rehabilitation  facilities 
inventory.  Procedures  were  suggested 
for  selecting  persons  to  provide  input 
into  the  development  of  the  inventory 
with  special  attention  to  ensuring  the 
participation  of  representatives  peer 
support  groups,  individual  disability 
groups,  and  parent  advocacy  groups. 

Response.  No  change  has  been  made 
in  this  section.  The  preparation  of  the 
rehabilitation  facilities  inventory 
required  under  the  section  is  a  State  unit 
responsibility  and  it  is  to  be  prepared 
wi^  the  active  participation  of 
providers  and  recipients  of  service.  The 
State  units  have  had  substantial 
experience  in  securing  public 
participation  over  the  years  and  specific 
Federal  procedural  requirements  in  this 
section  seem  neither  appropriate  nor 
necessary. 

Comment.  Representatives  of  private 
rehabilition  facilities  suggested  diat  the 
rehabilitation  facilities  inventory  be 
made  a  part  of  the  basic  State  plan  for 
vocational  rehabilitation  services  and 
be  approved  for  a  three-year  period. 

Response.  No  change  has  been  made 
in  this  section  in  this  regard.  The 


inventory  of  rehabilitation  facilities  is 
intended  to  be  a  listing  of  rehabilitation 
facilities  and  rehabilitation  facility 
needs  which  are  identified  at  any  time 
in  the  State.  The  inventory  is  more  of  a 
working  document  than  is  the  formal 
State  Plan  for  vocational  rehabilitation 
services  and.  in  order  to  be  effective,  it 
must  be  updated  continuously.  The 
inventory  could  not  be  used  in  a 
meaningful  manner  if  it  were  fixed  at 
the  same  stage  of  development  for  a 
three-year  period. 

§  361.22  Utilization  of  rehabilitation 
facilities. 

Comment  It  was  suggest  by  a 
commenter  that  the  requirements 
relating  to  the  utilization  of 
rehabilitation  facilities  should 
appropriately  be  directly  related  to  the 
State  inventory  for  rehabilitation 
facilities  required  under  §  361.21. 

Response.  A  change  has  been  made  in 
this  section  to  link  more  directly  the 
requirements  affecting  a  State  unit’s 
utilization  of  rehabilitation  facilities  to 
the  information  gained  under  the  State’s 
inventory  of  rehabilitation  facilities. 

Comment  Consumer  group 
representatives  requested  in  their 
comments  that  the  section  be  revised  to 
clearly  include  “self-advocacy,  self-help, 
and  peer  support  counseling  groups" 
within  the  definition  of  “rehabilitation 
facilities”  required  to  be  utilized  by 
State  units. 

Response.  No  change  has  been  made 
in  this  section  in  this  regard.  'The  term 
“rehabilitation  facility”  is  defined  in 
§  361.1  and  refers  to  a  facility  where 
certain  programs  of  vocational 
rehabilitation  services  are  provided.  To 
the  extent  that  self-advocacy,  self-help 
and  peer  support  counseling  groups 
maintain  facilities  which  provide  these 
services  specified  in  the  definition,  these 
groups  are  covered  by  this  section  and 
their  facilities  are  expected  to  be 
utilized  by  State  units. 

Comment  Representatives  of  private 
rehabilitation  facilities  requested  that 
the  section  be  revised  to  specify  an 
“annual  determination  of  individual  and 
aggregate  rehabilitation  facility  program 
capability  relative  to  actual 
utilization"  *  •  *  including  “a 
systematic  procedure  for  reporting  both 
the  cost  and  effectiveness  of  services 
and  programs  provided  by  rehabilitation 
facilities." 

Response.  No  change  has  been  made 
in  this  section  in  this  regard.  The 
importance  of  establishing  management 
information  systems  for  rehabilitation 
facilities  is  recognized,  but  the  state-of- 
the-art  does  not  yet  seem  sophisticated 
enough  to  make  possible  the 
implementation  of  the  suggested 
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requirements.  The  suggested  revision 
will  be  again  considered  at  a  later  date 
when  management  information  systems 
for  rehabilitation  facilities  have  been 
more  fully  developed. 

§  361.31  Eligibility  for  vocational 
rehabilitation  services. 

The  preamble  to  the  proposed 
regulations  included  a  special  request 
for  public  comment  on  two  areas  of 
program  development  covered  in  this 
section.  These  areas  were:  (1)  A 
proposed  new  procedure  for  providing 
an  interim  determination  of  eligibility 
for  certain  applicants  for  State 
vocational  rehabilitation  services  and 
(2)  a  proposal  for  the  addition  of  a 
special  evaluative  requirement  for 
applicants  with  specific  learning 
disabilities  in  order  to  determine 
whether  they  also  have  physical  or 
mental  disabilities.  As  a  result  of  these 
requests  for  public  comment,  a  large 
number  of  comments  were  received  on 
these  matters  and  changes  were  made  in 
this  section. 

Interim  Determination  of  Eligibility 

Comment.  The  section,  as  proposed, 
provided  for  an  opportunity  for  an 
interim  determination  of  eligibility  to  be 
made  by  State  units  in  the  case  of 
applicants  who  have  records  of  physical 
or  mental  disability  and  a  demonstrated 
difficulty  in  securing  employment 
because  of  their  disability.-  Under  the 
proposed  approach  a  State  unit  would 
have  been  able  to  initiate  a  program  of 
vocational  rehabilitation  services  to  an 
individual  immediately  at  the  time  of  his 
or  her  application  because  of  the  strong 
likelihood  on  the  basis  of  the  presenting 
case  records  that  the  individual  would 
be  found  eligible  after  a  formal 
evaluation  of  eligibility  is  completed. 

This  approach  was  proposed  as  an 
option  which  a  State  unit  might  choose 
to  adopt.  It  was  not  proposed  that  each 
State  unit  be  required  to  adopt  the 
interim  eligibility  approach  and  the 
proposal  presented  an  opportunity  for 
demonstrating  the  value  of  accelerated 
service  delivery  in  these  special  cases. 
Public  comment  had  specifically  been 
invited  concerning  those  factors  which 
might  be  considered  in  developing 
criteria  for  making  an  interim 
determination  of  eligibility  to  assist  in 
demonstrating  the  potential 
effectiveness  of  the  approach.  Public 
opinion  was  also  invited  on  whether 
these  criteria  should  be  imiformly 
applied  in  all  State  unit  programs.  The 
overwhelming  majority  of  the 
approximately  35  comments  received  on 
this  proposed  section  were  received 
from  State  units  and  these  comments 
were  generally  unfavorable. 


The  State  units  in  their  comments  did 
not  always  appear  to  have  recognized 
the  optional  nature  of  the  proposal,  and 
indicated  a  fear  that  an  interim 
determination  of  eligibility  would 
violate  soimd  casework  procedures, 
could  easily  lend  itself  to  abuse  or 
misuse,  and  could  lead  to  serious 
problems  for  both  the  State  unit  and  the 
handicapped  person,  if  on  the  basis  of  a 
more  careful  evaluation  the  individual 
were  eventually  found  in  fact  not  to  be 
eligible.  Special  concern  was  directed  to 
the  possibility  that  an  audit  exception 
would  be  taken  if  an  individual  were 
determined  to  be  ineligible  after  a 
program  of  services  had  been  initiated. 

It  was  also  suggested  that  the  interim 
eligibility  option  was  not  necessary 
because  the  procedure  for  an  extended 
evaluation  of  vocational  rehabilitation 
potential  already  was  available  to  a 
handicapped  person  of  the  type  who 
might  be  assisted  under  the  interim 
eligibility  option. 

Response.  No  change  has  been  made 
in  this  section  even  though  State  unit 
comments  were  generally  negative.  The 
need  for  finding  new  ways  to  accelerate 
service  delivery  is  so  great  that  the 
e^ectiveness  of  the  interim  eligibility 
approach  deserves  to  be  demonstrated. 

It  is  important  to  remember  this 
provision  is  optional  and  not  mandatory. 
It  is  intended  solely  for  use  with  those 
persons  who  are  highly  likely  on  the 
basis  of  presenting  information  to  be 
found  eligible.  As  such,  these 
individuals  are  far  different  from  those 
for  whom  the  extended  evaluation  of 
rehabilitation  potential  is  indicated, 
since  in  these  latter  cases  it  is  the  great 
difficulty  in  determining  the  likelihood 
of  eligibility  option  will  have  done  so 
consistent  with  all  Federal  regulatory 
requirements  and  will  therefore  not  be 
liable  to  audit  exceptions  in  relation  to 
this  practice. 

Eligibility  for  individuals  with  specific 
learning  disabilities 

The  proposed  regulations  also 
requested  comment  on  the  feasibility  of 
adding  a  new  procedural  requirement 
under  this  section  that  would  provide 
for  any  applicant  with  a  specific 
learning  disability  to  receive  a  special 
evaluation  by  the  State  unit  under  a 
preliminary  diagnostic  study  to 
determine  whether  for  that  applicant  a 
physical  or  mental  disability  also  exists. 
It  was  noted  in  the  proposed  regulations 
that  under  the  Rehabilitation  Act  of  1973 
eligibility  for  services  is  limited  to 
individuals  with  physical  or  mental 
disabilities  and  that  a  specific  learning 
disability  in  and  of  itself  could  not  be 
considered  to  be  either  a  physical  or 
mental  disability  for  purposes  of 


vocational  rehabilitation  eligibility.  The 
special  evaluation  procedure  was 
suggested  as  a  means  for  determining 
whether  the  individual  has  a  medically 
recognized  physical  or  mental  disability 
in  association  with  the  learning 
disability. 

Comment.  Approximately  300  letters 
were  received  concerning  the  specific 
learning  disability  issue  but  relatively 
few  of  the  comments  were  directly 
related  to  the  eligibility  evaluation 
proposal  under  this  section  on  which 
comment  had  been  requested.  The 
letters  generally  described  problems 
encountered  by  persons  with  specific 
learning  disabilities  and  requested  that 
specific  learning  disability  be  covered 
as  a  disability  category  imder  the  State/ 
Federal  vocational  rehabilitation  service 
program.  It  was  apparent  fi'om  these 
letters  that  the  commenters  assumed 
that  problems  related  to  serving 
individuals  with  specific  learning 
disabilities  under  the  State/Federal 
vocational  rehabilitation  service 
program  were  derived  from  prohibitions 
in  the  regulations  rather  than  from 
limitations  in  the  Rehabilitation  Act  of 
1973,  as  amended,  which  the  regulations 
interpret. 

Advocates  in  the  area  of  specific 
learning  disability  generally  commented 
on  the  difficulties  encountered  in 
securing  vocational  services  of  any  type. 
It  was  suggested  that  paragraph  (b)  of 
the  section  be  revised  to  state  clearly 
that  the  first  eligibility  criterion  for 
vocational  rehabilitation  services  is  “the 
presence  of  a  physical  or  mental 
disability,  including  any  specially 
diagnosed  specific  learning  disability 
*  *  The  basis  for  the  suggested 
changes  in  §  361.31  was  a  related 
suggestion  that  a  new  definition  be 
added  to  §  361.1  of  the  regulations  for 
“specifically  learning  disabled 
individuals.”  Under  the  proposed 
definition  the  term  would  refer  to  an 
individual  "who  has: 

“(a)  A  physical  disability  such  as  an 
auditory,  visual,  or  tactile  perceptual 
problem;  and/or 

“(b)  A  mental  disability  such  as 
difficulty  in  conceptualization,  use  of 
language,  memory  or  control  of 
attention." 

The  suggested  definition  further 
indicated  that  “these  physical  and 
mental  disabilities  can  result  in 
conditions  such  as  dyslexia,  dyscalculia, 
dysgraphia,  agnosia,  and  dysphasia. 
Limitations  caused  by  specific  learning 
disabilities  must  result  in  a  substantial 
handicap  to  employment  to  be 
considered  vocationally  handicapping. 

In  addition  to  the  comments  received 
from  advocates  for  learning  disabled 
individuals,  approximately  40  letters 
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were  received  from  State  vocational 
rehabilitation  units  and  these  letters 
were  in  strong  opposition  to  the 
imposition  of  requirements  for  special 
evaluations  in  the  case  of  applicants 
with  specific  learning  disabilities.  It  was 
pointed  out  in  these  comments  that 
neither  the  Rehabilitation  Act  of  1973 
nor  the  regulations  implementing  the  Act 
prevent  services  from  being  provided  to 
an  individual  with  a  specific  learning 
disability  provided  that  the  individual 
can  be  determined  to  have  a  physical  or 
mental  disability  and  meet  the  other 
eligibility  criteria  for  vocational 
rehabilitation  services.  The  State  units 
noted  that  any  requirement  for  a  special 
evaluation  procedure  would  constitute 
unfair  preferential  treatment  since  such 
an  evaluation  is  not  mandatory  for  any 
other  applicants  for  vocational 
rehabilitation  service.  It  was  also 
pointed  out  that  a  relatively  limited 
proportion  of  the  individuals  covered  by 
the  requirement  would  probably  be 
considered  to  be  severely  handicapped 
individuals  as  is  necessary  under  die 
State’s  order  of  selection  requirements 
and  relatively  few  could  therefore  be 
expected  to  be  served  after  so  many 
diagnostic  studies  had  been  completed. 

Response.  A  change  has  been  made  in 
this  section.  The  number  of  comments 
received  on  the  specific  learning 
disability  issue  and  the  frustration 
experienced  by  learning  disabled 
individuals,  their  parents,  and  others 
interested  in  specific  learning  disability 
in  attempting  to  secure  assistance 
demonstrate  that  there  has  been  a 
serious  problem  in  this  area.  A  review  of 
State  unit  programs  indicates  that  many 
learning  disabled  individuals  are 
currently  being  served  by  State 
vocational  rehabilitation  units 
throughout  the  country,  but  these 
individuals  are  not  being  served  on  the 
basis  of  their  being  learning  disabled, 
but  rather  on  the  basis  of  their  being 
determined  to  be  otherwise  physically 
or  mentally  disabled  after  a  medical  or  a 
psychological  evaluation  has  been 
carried  out. 

At  the  time  that  the  proposed 
regulations  were  published,  specific 
learning  disability  had  not  been 
recognized  by  the  professional  medical 
community  as  a  physical  or  mental 
disability.  Similarly,  the  Congress  had 
not  identified  specific  learning  disability 
as  a  distinct  disability  category  for  the 
purposes  of  the  State-Federal  vocational 
rehabilitation  service  program.  The 
proposed  regulations  therefore  reflected 
the  fact  that  persons  with  specific 
learning  disabilities  could  be  considered 
eligible  for  vocational  rehabilitation 
services  only  when  they  were  identified 


in  terms  of  a  more  traditional  medically 
recognized  physical  or  mental  disability. 

After  the  publication  of  the  proposed 
regulations,  the  situation  affecting  the 
medical  recognition  of  specific  learning 
disability  changed  dramatically.  In  1980 
the  American  Psychiatric  Association 
published  the  Third  Edition  of  the 
Diagnostic  and  Statistical  Manual  of 
Mental  Disorders  which  included  the 
specific  learning  disability  category  as  a 
mental  disability  identified  as  “Specific 
Developmental  Disorder."  At 
approximately  the  same  time,  the  World 
Health  Organization  published  the  1980 
Edition  of  the  International 
Classification  of  Diseases  which 
included  the  specific  learning  disability 
category  as  a  mental  disability 
identified  as  “Developmental  Delay 
Disorders.” 

The  1980  publication  of  these 
materials  by  the  medical  community  has 
created  a  totally  new  enviroiunent  for 
establishing  the  vocational 
rehabilitation  eligibility  for  persons  with 
specific  learning  disabilities.  On  the 
basis  of  this  new  recognition  of  specific 
learning  disability,  individuals  may  now 
be  considered  to  be  disabled  solely  on 
the  basis  of  their  being  diagnosed  as 
specifically  learning  disabled.  It  will  no 
longer  be  necessary  for  an  individual 
seeking  vocational  rehabilitation 
eligibility  to  present  himself  or  herself  to 
the  State  vocational  rehabilitation  unit 
in  terms  of  another  physical  or  mental 
disability. 

Vocational  rehabilitation  activities  in 
the  area  of  specific  learning  disability  in 
the  past  have  been  hampered  by  the  fact 
that  there  are  so  many  divergent 
opinions  about  causative  factors  of 
specific  learning  disability  which  has 
made  it  difficult  for  diagnosticians  to 
determine  whether  or  not  a  more 
tradition  physical  or  mental  disability 
did,  in  fact  exist  in  all  cases.  As  a 
result,  learning  disabilities  have 
generally  Been  identified  in  educational 
terms  on  the  basis  of  functional 
limitations  manifested  by  poor 
performance  in  the  classroom  and  this 
tj’pe  of  diagnosis  has  not  been 
considered  an  adequate  substitution  for 
the  medical  or  psychological  evaluations 
required  of  other  disability  groups 
serv'ed  under  the  State/Federal 
vocational  rehabilitation  program. 

The  National  Advisory  Committee  on 
Handicapped  Children  developed  the 
basic  Federal  definition  of  “specific 
learning  disability"  which  is  specified  in 
Section  620(b)  (4)  of  the  Education  of  the 
Handicapped  Act,  as  amended,  and  in 
the  regulations  implementing  the  Act. 
According  to  this  definition,  a  specific 
learning  disability  is  “a  disorder  in  one 
or  more  of  the  basic  psychological 


processes  involved  in  understanding  or 
in  using  language,  spoken  or  written, 
which  may  manifest  itself  in  an 
imperfect  ability  to  listen,  think,  speak, 
read  write,  spell,  or  to  do  mathematical 
calculations.  The  term  includes  such 
conditions  as  perceptual  handicaps, 
brain  injury,  minimal  brain  dysfunction, 
dyslexia,  and  developmental  aphasis. 

The  term  does  not  include  children  who 
have  learning  problems  which  are 
primarily  the  result  of  visual,  hearing,  or 
motor  handicaps,  of  mental  retardation, 
or  emotional  disturbance,  or  of 
environmental,  cultural,  or  economic 
disadvantage.”  (34  CFR  Part  300 
Assistance  to  States  for  Education  of 
Handicapped  Children,  §  300.5  (formerly 
§  121a.5)). 

Under  this  educational  definition, 
learning  disabled  individuals  are  those 
individuals  whose  disabilities  are 
reflected  in  a  severe  discrepancy 
between  achievement  and  intellectual 
ability  in  such  areas  as  oral  expression, 
listening  comprehension,  and 
mathematics  reasoning.  Although  there 
may  be  a  more  traditional  physical  or 
mental  disability  identified  in 
association  with  the  educationally 
identified  specific  learning  disability,  it 
is  generally  the  specific  learming 
disability  itself  which  is  the  source  of 
clinical  concern  to  the  individual,  his  or 
her  parents,  and  the  professions 
providing  services. 

Neither  the  American  Psychiatric 
Association  nor  the  World  Health 
Organization  has  developed  definitions 
of  “specific  learning  disability"  which 
are  readily  applicable  to  the  State 
vocational  rehabilitation  service 
programs  in  operational  terms.  Both  of 
these  organizations  have  identified 
specific  learning  disorders  as  mental 
disabilities,  however,  and  this 
recognition  will  be  applied  to  the  State 
vocational  rehabilitation  service 
programs.  The  eligibility  for  vocational 
rehabilitation  services  of  an  individual 
with  a  specific  learning  disability  will  be 
determined  in  the  same  manner  as  is 
carried  out  for  any  other  handicapped 
individual  with  a  mental  disability.  This 
means  that  a  preliminary  diagnostic 
study  to  determine  the  individual's 
eligibility  must  include  an  examination 
by  a  physician  skilled  in  the  diagnosis 
and  treatment  of  mental  or  emotional 
disorders  or  by  a  licensed  or  certified 
psychologist,  or  both,  as  is  required 
under  Section  103  of  the  Rehabilitation 
Act  of  1973.  as  amended. 

When  a  learning  disabled  individual 
is  found  eligible  for  vocational 
rehabilitation  services,  he  or  she  will  be 
provided  service  in  the  same  manner  as 
other  handicapped  individuals  and  will 
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be  directly  covered  by  State  policies  and 
procedures  including  those  affecting  the 
order  of  selection  for  service.  After 
establishing  that  a  mental  disability 
exists,  for  example,  it  will  be  necessary 
to  establish  that  the  learning  disabled 
individual  meets  the  other  criteria  for 
vocational  rehabilitation  eligibility 
regarding  a  substantial  handicap  to 
employment  for  the  individual  and  the 
likelihood  that  providing  vocational 
rehabilitation  services  will  benefit  him 
or  her  in  terms  of  employability. 

Although  the  interest  in  developing  a 
special  definition  of  specific  learning 
disability  for  vocational  rehabilitation 
purposes  is  recognized,  a  special 
definition  is  not  being  added  to  the 
regulations. 

Vocational  rehabilitation  regulations 
do  not  include  definitions  of  other 
groups  of  mentally  disabled  persons, 
and  the  recognition  of  specific  learning 
disability  by  the  American  Psychiatric 
Association  and  the  World  Health 
Organization  would  appear  to  eliminate 
any  need  for  a  special  definition  in  this 
area. 

A  special  evaluation  requirement  for 
all  applicants  with  specific  learning 
disabilities  is  similarly  not  being  added 
because  of  the  fact  that  special 
evaluations  are  not  required  of  any 
other  applicants  for  vocational 
rehabilitation  service  and  because  of  the 
great  expense  which  such  a  requirement 
would  impose  on  State  units. 

This  challenge  appears  now  to  be 
primarily  one  of  program  management 
and  implementation.  The  Commissioner 
of  the  Rehabilitation  Services 
Administration  is  therefore  undertaking 
a  number  of  special  activities  to  ensure 
that  learning  disabled  individuals  will 
be  effectively  served  by  State  vocational 
rehabilitation  programs.  Among  these 
special  activities  are  the  following: 

— A  Rehabilitation  Services 
Administration  Task  Force  has  been 
established  to  develop  a  comprehensive 
action  plan  for  serving  learning  disabled 
individuals  with  special  attention  to  the 
problems  of  determinig  eligibility  and 
evaluating  the  severity  of  the  disability. 
This  Task  Force  has  a  membership 
which  includes  State  vocational 
rehabilitation  imit  personnel, 
representatives  from  other  Federal 
agencies,  and  representatives  of 
voluntary  organizations  concerned  with 
individuals  with  specific  learning 
disability. 

— Rehabilitation  Services 
Administration  case  reporting  materials 
are  being  reviewed  for  revision 
necessary  to  identify  learning  disability 
as  a  disability  on  which  eligibility  for 
vocational  rehabilitation  services  can 
properly  be  based. 


— Guidance  materials  are  being 
prepared  for  State  vocational 
rehabilitation  units  to  ensure  that 
learning  disabled  persons  who  might  be 
eligible  for  vocational  rehabilitation 
services  will  be  given  the  opportunity  to 
receive  those  services  and  that  those 
who  are  eligible  will  be  served 
effectively. 

— Finally,  "The  Rehabilitation  of 
Individuals  with  Specific  Learning 
Disabilities”  was  identified  as  special 
priority  under  the  rehabilitation  short¬ 
term  training  program  in  FY  1980  and  a 
national  workshop  in  this  area  of 
vocational  rehabilitation  program 
development  will  be  conducted,  in  order 
to  provide  an  opportunity  to  explore  the 
problems  relating  to  this  issue  more 
fully. 

§  361.32  Evaluation  of  vocational 
rehabilitation  potential:  Preliminary 
diagnostic  study. 

Comment.  Some  State  units  indicated 
confusion  as  to  whether  a  generally 
medical  examination  was  routinely 
required  within  a  preliminary  diagnostic 
study.  Many  State  units  commenters 
also  requested  that  the  term  “current” 
be  defined  in  paragraph  (c)  in  relation  to 
the  reference  to  a  handicapped 
individual’s  “current"  health  status. 

Response.  No  change  has  been  made 
in  this  section.  A  general  medical 
examination  is  not  routinely  required  of 
ail  applicants  for  State  vocaticmai 
rehabilitation  services.  Whether  a 
general  medical  examination  is  in  fact 
necessary  will  depend  on  a  number  of 
factors  concerning  each  individual 
situation,  such  as  the  type  of  disability, 
the  amount  of  previous  documentation 
concerning  the  disability,  the  recency  of 
the  onset  of  the  disability,  the 
progressiveness  or  stability  of  the 
condition,  and  the  severity  of  the 
disability.  No  arbitrary  definition  of 
“current"  can  be  provided  by  these 
regulations  since  sound  casework 
practice  requires  an  individualized 
assessment  of  each  indmdual.  A  key  to 
ensuring  an  effective  process  for 
conducting  an  evaluation  of 
rehabilitation  potential  would  appear  to 
be  the  quality  of  the  medical 
consultation  available  to  the  State  unit. 

§  361.33  Evaluation  of  vocational 
rehabilitation  potential:  Through 
diagnostic  study. 

Comment.  A  large  number  of 
comments  concerned  the  specific 
procedures  to  be  followed  in  carrying 
out  a  thorough  diagnostic  study.  Some 
comments  were  concerned  wiA  the 
scope  of  the  visual  evaluation  to  be 
carried  out  under  paragraph  (d)  for  deaf 
individuals  and  whether  the 


examination  should  be  concerned  with 
“visual  system,”  “visual  field,”  or 
“visual  acuity.”  Still  other  comments 
were  concerned  with  the  coverage  of  the 
requirement  for  a  visual  evaluation  and 
requested  that  the  term  “deaf’  be 
defined  so  that  a  State  unit  would  be 
able  to  know  which  of  its  clients 
required  the  evaluation.  Other 
comments  were  concerned  with 
specifically  identifying  the  practitioner 
to  be  recognized  as  qualified  to  perform 
the  necessary  evaluation.  Still  other 
comments  requested  that  the  section  be 
further  revised  to  add  specific 
procedural  requirements  covering 
certain  categories  of  handicapped 
inividuals  not  yet  highlighted  in  the 
Section. 

Response.  Changes  have  been  made 
in  this  section.  In  light  of  the  large 
number  of  comments  and  the  nature  of 
the  comments  received  on  this  section, 
the  Secretary  has  carefully  reviewed  the 
special  procedural  requirements 
affecting  deaf,  blind,  and  mentally 
retarded  individuals  and  considered 
whether  these  requirements  needed  to 
be  included  within  these  regulations.  It 
was  noted  that  the  level  of  regulatory 
specificity  in  the  area  of  casework 
procedures  and  the  application  of  these 
procedures  to  single  Usability  groups 
made  this  section  substantiaUy  different 
from  all  other  sections  of  the  regulations 
implementing  the  Rehabilitaion  Act  of 
1973.  ’This  section  was  also  noted  to  be 
unique  in  its  establishment  of 
professional  practice  requirements  and 
its  identification  of  the  types  of 
professionals  who  might  participate  in 
the  evaluation  process. 

Because  of  its  level  of  specificity,the 
material  in  this  section  appeared  to  be 
inappropriate  for  retention  in  Federal 
regulations  and  more  appropriate  for 
inclusion  within  guideline  material.  It  is 
being  removed  from  these  regulations, 
therefore,  and  will  be  integrated  within 
Rehabilitation  services  Manual 
materials  currently  being  developed. 

Since  the  Rehabilitation  Act  of  1973 
does  not  require  special  processes  for 
individual  with  any  specific  disability, 
there  does  not  appear  to  be  a  basis  for 
these  regulations  to  do  so.  Similarly, 
since  the  Act  does  not  address 
practitioner  professional  qualifications, 
there  is  no  clear  basis  for  these 
regulations  to  impose  national  standards 
on  practitioners.  It  similarly  does  not 
appear  to  be  equitable  to  identify 
certain  disabilities  for  special  discussion 
in  these  regulations  and  not  others. 

Since  this  regulatory  material  appears  to 
be  interpreted  by  many  interest  groups 
as  reflecting  a  special  vocational 
rehabilitation  priority  for  individuals 
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with  certain  disabilities,  it  can  be 
expected  that  each  disability  will 
eventually  request  a  discussion  in  this 
section  of  its  own  special  evaluation 
needs.  The  diagnostic  procedures 
reflected  in  this  section  represent  sound 
practice  and  State  units  can  be  expected 
to  continue  to  carry  them  out  in 
accordance  with  State  licensure  and 
certiHcation  laws. 

§  361.35  Certification;  Eligibility; 
extended  evaluation  to  determine 
vocational  rehabilitation  potential; 
ineligibility. 

Comment.  Some  comments  pointed 
out  that  previous  vocational 
rehabilitation  regulations  had  required 
that  the  State  imit  prepare  a  certification 
of  ineligibility  only  when  it  was  clear 
“beyond  any  reasonable  doubt’’  that  the 
individual  was  not  eligible  for 
vocational  rehabilitation  services.  It  was 
noted  that  the  proposed  regulation 
omitted  the  term  “beyond  any 
reasonable  doubt’’  and  it  was  requested 
that  the  term  be  restored  in  the  Hnal 
regulations  as  a  standard  against  which 
State  unit  performance  might  be 
measured. 

Response.  A  change  has  been  made  in 
this  section.  The  term  “beyond  any 
reasonable  doubt’’  had  been  omitted 
from  the  proposed  section  because  of 
the  great  difficulty  in  objectively 
applying  it  as  a  standard.  The  need  for  a 
standard  is  recognized,  however,  and 
paragraph  (c)  has  been  revised  by 
adding  the  term  “on  the  basis  of  clear 
evidence”  to  indicate  that  time  when  a 
certification  of  ineligibility  is  to  be 
prepared.  It  is  hoped  that  this  reliance 
on  objective  evidence  will  make  it 
easier  to  apply  the  standard  to  State 
unit  operations  and  will  make  reviews 
of  State  unit  performance  easier  to 
conduct. 

Comment.  Some  consumer 
representatives  requested  that 
paragraph  (c)  be  revised  to  provide  for 
an  automatic  referral  to  the  State’s 
independent  living  program  of  all 
persons  found  ineligible  for  vocational 
rehabilitation. 

Response.  No  change  has  been  made 
in  the  section.  Persons  are  found 
ineligible  for  vocational  rehabilitation 
services  for  a  number  of  reasons  and  not 
all  can  be  automatically  considered 
eligible  for  independent  living  services. 
Referral  to  the  State’s  independent 
living  program  is  therefore  best  done  on 
an  individual  basis  only  where 
appropriate  to  the  needs  of  the  person 
who  has  been  found  to  be  ineligible  for 
vocational  rehabilitation. 


§  361.36  Order  of  selection  of  services. 

Changes.  A  change  has  been  made  in 
paragraph  (a)  of  this  section  to  limit 
coverage  of  the  State’s  order  of  selection 
procedures  to  those  handicapped 
individuals  who  have  been  determined 
to  be  eligible  for  vocational 
rehabilitation  services.  This  change  is  in 
line  with  Section  101(a](5)(A]  of  the  Act 
which  requires  the  order  of  selection  to 
go  into  effect  when  vocational 
rehabilitation  services  cannot  be 
provided  to  all  “eligible  handicapped 
individuals  who  apply  for  such 
services.” 

§  361.40  The  individualized  written 
rehabilitation  program;  Procedures. 

Comment.  A  number  of  comments 
from  State  units  pointed  out  the 
inconsistency  between  the  requirement 
in  paragraph  (c)  that  the  handicapped 
individual  or  his  representative  sign  a 
“redeveloped”  individualized  written 
rehabilitation  program  and  the  fact  that 
there  is  no  similar  requirement  for  a 
signature  at  the  time  that  the 
individualized  written  rehabilitation 
program  is  first  developed.  'The  State 
units  were  almost  evenly  split  between 
those  who  wished  signatures  to  be 
required  at  all  stages  of  program 
development  and  those  who  did  not 
think  that  it  should  properly  be  imposed 
as  a  Federal  requirement  at  any  time. 

Response.  A  change  has  been  made  in 
this  section.  Paragraph  (c)  has  been 
revised  to  eliminate  the  specific 
requirement  for  a  signature  at  the  time 
that  an  individualized  written 
rehabilitation  program  is  redeveloped. 
Each  State  unit  is  responsible 
nonetheless  for  developing  and 
following  procedures  to  assure  that 
there  is  evidence  that  handicapped 
individuals  have  in  fact  agreed  to  the 
terms  of  any  redeveloped  individualized 
written  rehabilitation  program.  Securing 
the  signature  of  a  client  or  his  or  her 
representative  is  an  elective  approach 
which  may  be  adopted  by  State  units 
but  other  approaches  may  also  be  used 
to  document  client  agreement  to  the 
terms  of  an  individualized  written 
rehabilitation  program. 

Comments.  Representatives  of 
disabled  persons  suggested  that  the 
section  be  revised  to  require  State  units 
to  routinely  advise  consumer  self-help 
groups  and  other  representatives  of 
handicapped  persons  of  all  procedures 
and  requirements  affecting  the 
developing  and  reviews  of  individuals 
written  rehabilitation  programs. 

Response.  A  change  has  been  made  in 
this  section.  Paragraph  (a)  has  been 
revised  to  ensure  that  handicapped 
individuals  receiving  services  under 


individualized  written  rehabilitation 
programs  are  fully  aware  of  the 
procedures  in  effect  for  developing  and 
redeveloping  their  individualized  service 
program.  This  requirement  is  specific  to 
those  handicapped  individuals  receiving 
vocational  rehabilitation  services  and  is 
not  generalized  to  other  handicapped 
persons  in  the  State.  The  section  of 
information  about  procedures  affecting 
the  individualized  written  rehabilitation 
program. 

§  361.41  The  individualized  written 
rehabilitation  program;  Content. 

Comment.  A  number  of  commenters 
objected  to  paragraph  (b),  as  proposed, 
which  appeared  to  them  to  indicate  that 
individualized  education  plans  being 
developed  for  handicapped  young 
people  must  be  fully  integrated  within 
individualized  written  rehabilitation 
programs.  'This  requirement,  as 
interpreted  by  these  commenters, 
seemed  unnecessarily  burdensome  since 
individualized  education  plans  are  not 
only  very  detailed  and  complex  but  also 
are  educational  in  focus  and  are 
therefore  not  fully  relevant  to  the  needs 
of  the  State  vocational  rehabilitation 
unit. 

Response.  A  change  has  been  made  in 
this  section.  Paragraph  (b)  has  been 
revised  to  more  accurately  reflect  the 
intent  that  the  preparation  of  the 
individualized  vocational  rehabilitation 
and  special  education  plans  be 
coordinated  to  the  greatest  extent 
possible.  It  is  not  expected  that  the 
content  of  an  individualized  education 
plan  will  be  fully  integrated  within  an 
individualized  written  rehabilitation 
program.  It  is  only  required  that  the 
relevant  content  of  an  individualized 
education  program  will  be  summarized 
within  the  individualized  written 
rehabilitation  program  so  that  its 
findings  can  contribute  meaningfully  in 
the  identification  and  achievement  of 
vocational  goals  for  the  handicapped 
individual  being  served. 

§  361.42  Scope  of  State  unit  program; 
Vocational  rehabilitation  services  for 
individuals. 

Comment.  A  commenter  pointed  out 
that  a  very  important  service  for  many 
deaf  and  blind  clients  of  State 
vocational  rehabilitation  units  is  note¬ 
taking  but  the  list  of  vocational 
rehabilitation  services  in  paragraph  (a) 
did  not  specifically  identify  note-taking 
as  a  service.  It  was  requested  that  the 
list  be  revised  to  include  this  assistance 
needed  by  so  many  sensory  disabled 
persons. 

Response.  A  change  has  been  made  in 
this  section  since  note-taking  services 
are.  of  course,  frequently  provided  by 
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State  vocational  rehabilitation  units. 
Because  of  the  importance  of  these 
services,  the  list  has  been  revised  to 
specify  clearly  that  note-taking  services 
may  be  provided  by  State  units. 

Comment.  A  number  of  State  units 
commented  favorably  about  the  fact  that 
"maintenance”  and  “transportation” 
were  identiBed  in  paragraph  (a),  as 
proposed,  as  supportive  services 
provided  only  to  assist  the  handicapped 
individual  to  derive  the  full  benehts 
from  the  other  vocational  rehabilitation 
services  being  provided  to  achieve  a 
vocational  rehabilitation  objective. 

Response.  The  section  has  not  been 
revised  in  relation  to  the  supportive 
vocational  rehabilitation  services.  It  is 
noted  that  in  addition  to  “maintenance” 
and  “transportation”  there  are  other 
vocational  rehabilitation  services  which 
may  be  provided  only  to  assist  an 
applicant  to  determine  his  or  her 
eligibility  or  a  recipient  of  vocational 
rehabilitation  services  in  achieving  a 
vocational  rehabilitation  objective. 

These  other  supportive  services  are 
“services  to  members  of  a  handicapped 
individual’s  family,”  “interpreter 
services  for  deaf  and  deaf-blind 
individuals”  £md  “reader  services, 
rehabilitation  teaching  services  and 
orientation  and  mobility  services  for 
blind  individuals.”  The  note-taking 
services  added  to  paragraph  (a)  are  also 
supportive  services  which  would  not  be 
provided  to  a  handicapped  individual 
independent  of  other  vocational 
rehabilitation  services. 

361.45  Standards  for  facilities  and 
providers  of  services. 

Comment.  Some  commenters  noted 
that  paragraph  (b)  specifies  areas  for 
which  the  State  unit  must  establish 
written  standards  relative  to 
rehabilitation  facilities.  It  was  pointed 
out  that  this  regulatory  material  had 
been  located  in  the  section  covering  the 
“establishment  of  rehabilitation 
facilities”  in  earlier  vocational 
rehabilitation  regulations  and  that  the 
more  general  application  of  these 
standards  because  of  their  relocation 
under  this  section  makes  some  of  the 
identified  areas  inappropriate. 

Response.  A  change  has  been  made  in 
this  section.  Paragraph  (b)  has  been 
revised  to  eliminate  “personnel 
administration  and  management”  from 
the  areas  required  to  be  covered  by 
State  unit  standards  for  rehabilitation 
facilities.  State  units  may  nonetheless 
wish  to  establish  and  maintain 
standards  covering  the  qualifications  of 
personnel  employed  in  rehabilitation 
facilities  utilized  in  the  State  vocational 
rehabilitation  service  program. 


Comment.  Representatives  of  private 
rehabilitation  facilities  recommended 
that  paragraph  (b]  be  revised  to 
recognize  the  Commission  on 
Accreditation  of  Rehabilitation 
Facilities  (CARF)  standards  and  to 
establish  CARF  accreditation  as 
evidence  of  the  adequacy  of  facilities. 

Response.  No  change  has  been  made 
in  this  section  in  this  regard.  Under 
Section  101(a](7]  of  the  Rehabilitation 
Act  of  1973,  State  units  are  required  to 
establish  and  maintain  within  their 
State  plans  minimum  standards 
governing  the  facilities  utilized  in  the 
provision  of  vocational  rehabilitation 
services.  Since  the  authority  for 
establishing  these  standards  is  assigned 
to  the  State  units  under  the  Act,  it  would 
not  be  appropriate  for  Federal 
regulations  to  specify  any  single  set  of 
nationally  recognized  standards 
currently  applicable  to  rehabilitation 
facilities.  A  State  unit  may 
independently,  of  course,  select  the 
Conunission  on  Accreditation  of 
Rehabilitation  Facilities  standards  to  be 
applied  as  the  State  unit  standards  for 
facilities  in  the  State. 

361.46  Rates  of  payment 

Comment  Representatives  of  private 
rehabilitation  facilities  requested  that 
this  section  be  revised  to  require  State 
unit  pa}mients  to  vendors  at  rates  no 
less  than  the  actual  cost  of  services 
provided. 

Response.  No  change  has  been  made 
in  this  section.  A  Federal  regulation 
uniformly  requiring  reimbursement  of 
actual  costs  does  not  appear  either 
appropriate  or  cost-efiective. 

'The  State  units  are  responsible  for 
administering  State  service  programs  as 
economically  as  possible  and  it  is  noted 
that  many  vendors  elect  to  charge  State 
units  and  other  public  agencies  at  rates 
less  than  the  actual  cost.  A  Federal 
regulatory  requirement  preventing  this 
practice  would  therefore  neither  be 
economical  nor  in  the  best  public 
interest. 

§  361.48  Administrative  review  of  State 
unit  action  and  fair  hearing;  review  by 
Secretary. 

Comment  Comments  from  both  State 
units  and  advocates  for  handicapped 
persons  indicated  some  confusion  about 
whether  the  opportunity  for  the 
Secretary  of  Education  to  review  a  State 
unit  decision  was  available  to 
applicants  for  vocational  rehabilitation 
services  as  well  as  to  clients  of  the  State 
imits.  The  proposed  section  had 
described  this  recourse  as  one  which 
only  recipients  of  services  might  pursue. 
Some  comments  suggested  that  the 
provision  should  apply  to  both 
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applicants  for  services  and  recipients 
while  others  found  the  provision  to  be 
costly,  inefficient,  and  nonproductive 
and  suggested  that  it  be  removed 
completely  from  the  regulations. 

Response.  A  change  has  been  made  in 
this  section.  The  review  by  the 
Secretary  of  Education  of  a  State  unit 
director’s  decision  is  limited  to 
dissatisfactions  between  a  handicapped 
individual  and  the  State  unit  in 
connection  with  decisions  or  > 
determinations  made  imder  an 
individualized  written  rehabilitation 
program.  Since  the  Act  limits  this  option 
to  those  matters  arising  in  connection 
with  an  individualized  written 
rehabilitation  program,  it  can  only  apply 
to  recipients  of  service  and  cannot  be 
exercised  by  an  applicant.  Similarly, 
since  this  option  is  specifically  required 
under  the  Act  it  cannot  be  removed 
from  the  regulations.  Some  editorial 
revisions  have  been  made  in  the  section 
however  to  attempt  to  eliminate 
confusion  about  those  processes 
applicable  to  applicants  and  those 
available  only  to  recipients. 

361.49  Protection,  use  and  release  of 
personal  information. 

Comment  Some  comments  suggested 
that  this  section  be  revised  to  remove 
any  possible  conflict  with  specific  State 
laws  and  regulations. 

Response.  No  change  has  been  made 
in  this  section  in  this  regard.  State  laws 
and  regulations  vary  so  much  that  it  is 
impossible  for  the  Federal  regulations  to 
be  in  complete  agreement  with  ail  of 
them.  It  is  important  that  there  is  a 
national  standard  in  effect  relating  to 
personal  information  even  though  there 
may  be  some  inconsistencies  with 
statutes  and  regulations  in  some  States. 

Comment  A  number  of  commenters 
suggested  sharing  information  with 
other  public  programs,  especially 
education  agencies,  and  with  the 
affected  individual  without  regard  as  to 
the  source  of  the  information. 

Response.  No  change  has  been  made. 
A  considerable  amount  of  information  is 
received  by  State  vocational 
rehabilitation  units  fi'om  other  agencies 
operating  under  other  laws  and 
regulations  many  of  which  specifically 
restrict  further  release  even  to  the 
individual.  ’The  section  provides  for  the 
sharing  of  information  generated  by  the 
State  vocational  rehabilitation  unit  with 
other  agencies  and  with  the  individual 
in  a  reasonable  manner  but  with 
important  safeguards. 

Comment  Some  commenters 
suggested  that  an  individual  must  have 
access  to  all  information  in  his  or  her 
record,  especially  during  an 
administrative  review  or  a  fair  hearing. 
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in  order  to  prevent  any  violations  of 
civil  rights. 

Response.  No  change  has  been  made 
in  this  regard.  The  section,  as  proposed, 
provided  for  information  to  be  obtained 
by  the  individual  or  by  his  or  her 
representative,  when  needed. 

Comment.  Some  commenters  were 
concerned  about  the  vagueness  of 
paragraph  (e](2]  relative  to  the  release 
of  information  to  any  legally  constituted 
public  investigative  authority. 

Response.  A  change  has  been  made  to 
restrict  the  release  of  information  for 
investigative  purposes  to  only  those 
situations  which  arise  in  connection 
with  law  enforcement,  fraud,  or  abuse. 
Release  will  be  possible  in  these 
situations  only  if  permitted  by  Federal 
or  State  law  or  by  Federal  or  State 
regulations. 

Other  changes.  The  section  has  been 
revised  in  a  number  of  places  to  make  it 
easier  to  understand. 

§  361.55  Scope  of  State  unit  program; 
special  materials  for  blind  individuals 
and  for  deaf  individuals. 

Comment.  Some  comments  were 
received  from  advocates  of  deaf  persons 
requesting  that  the  special  materials  for 
blind,  deaf,  and  deaf-blind  individuals 
under  this  section  be  identified  as 
mandatory  vocational  rehabilitation 
services  required  to  be  provided  by  each 
State  unit.  The  section,  as  proposed, 
identified  the  provision  of  these 
materials  as  a  permissive  service  which 
a  State  unit  may  or  may  not  choose  to 
provide. 

Response.  No  change  has  been  made 
in  this  section.  Section  103  of  the 
Rehabilitation  Act  of  1973  distinguishes 
certain  vocational  rehabilitation 
services  which  must  be  made  available 
to  handicapped  individuals  in  each 
State  from  those  vocational 
rehabilitation  services  which  may  be 
made  available  at  the  discretion  of  the 
State  unit.  The  special  services  for  blind, 
deaf,  and  deaf-blind  individuals  covered 
under  this  section  are  not  mandatory 
under  the  Act  and  cannot  therefore  be 
made  mandatory  by  regulation. 

§  361.71  Vocational  rehabilitation 
services  to  individuals. 

Comment.  A  number  of  State  units 
criticized  the  proposed  policy  in 
paragraph  (b)  allowing  Federal  financial 
participation  in  the  costs  of  native 
healing  practitioners  when  serving 
handicapped  American  Indians.  The  use 
of  native  healing  practitioners  was  seen 
both  as  violating  the  commitment  of  the 
State/Federal  vocational  rehabilitation 
program  to  medical  practice  meeting 
established  standards  of  professional 
excellence  and  as  discriminating  against 


religious  and  ethnic  groups  whose 
comparable  modes  of  treatment  were 
not  specifically  covered  in  the  section. 
State  units  also  indicated  some 
confusion  about  identifying  those 
individuals  who  might  perform  as  native 
healing  practitioners  under  this  section. 

Response.  A  change  has  been  made  in 
this  section  to  clarify  that  a  native 
healing  practitioner  qualified  to 
participate  in  the  State  vocational 
rehabilitation  service  program  must  be 
an  individual  recognized  as  such  by  the 
Indian  tribe.  The  authority  for  Federal 
financial  participation  in  the  costs  of 
native  healing  practitioner  services  has 
been  retained  for  those  State  units 
which  wish  to  utilize  these  services, 
however. 

It  must  be  noted  that  native  healing 
practitioner  services  are  not  considered 
medical  services  under  the  State/ 

Federal  vocational  rehabilitation 
program  and  are  not  expected  to  be 
regulated  in  the  same  manner  as  more 
traditional  medical  and  medically 
related  health  services.  Native  healing 
practitioner  services  are  considered  to 
be  “other  goods  and  services’*  under  the 
State  vocational  rehabilitation  reporting 
system. 

American  Indian  culture  enjoys 
unique  protection  under  the  Indian  Self- 
Determination  Act  and  the  American 
Indian  Religious  Freedom  Act  of  1978 
and  because  of  this  legislation,  the 
special  consideration  given  to  native 
healing  practitioners  is  important  and 
does  not  discriminate  against  other 
cultural  groups.  ’The  use  of  native 
healing  practitioner  services  is,  of 
course,  at  the  discretion  of  the  State 
unit.  These  services  would  only  be  used 
when  necessary  for  assisting  a 
handicapped  American  Indian  to 
achieve  a  vocational  rehabilitation  goal. 

^361.73  Establishment  of 
rehabilitation  facilities. 

omment.  Concern  was  expressed  by 
representatives  of  private  rehabilitaticn 
facilities  and  State  units  about  the 
$200,000  limit  on  the  Federal  share  in  the 
costs  of  projects  for  the  establishment  of 
rehabilitation  facilities.  It  was  pointed 
out  that  this  ceiling  had  been  in  effect 
for  a  number  of  years,  but  that  increases 
in  costs  of  the  establishment  of 
rehabilitation  facilities  in  recent  years 
have  made  the  $200,000  limit  no  longer 
feasible  to  maintain.  It  was  requested 
that  the  limit  be  raised. 

Response.  A  change  has  been  made  in 
this  section.  The  $200,000  ceiling  is 
clearly  inadequate  in  light  of  current 
economic  conditions  and  the  ceiling  has 
been  raised  to  $300,000. 


§  361.87  Methods  of  computing  and 
making  payments. 

Changes.  Paragraph  (bj  has  been 
revised  to  reflect  the  fact  that  payments 
are  now  made  to  States  through  a  Letter 
of  Credit  system. 

§  361.91  Appeals  procedures  and 
expenditures  settlement. 

Changes.  A  change  has  been  made  in 
this  section  to  remove  the  reference  to 
the  Department  of  Health,  Education, 
and  Welfare’s  grant  appeals  process. 

§  361.151  Special  project  requirements. 

Changes.  Paragraphs  (b)  and  (c)  have 
been  revised  to  clarify  that  grants  are 
made  to  the  State  agency  and  not  to  the 
designed  State  unit  under  the  iimovation 
and  expansion  grant  program. 

§  361.171  How  to  request  a  hearing. 

Changes.  Paragraph  (c)  has  been 
revised  to  require  that  any  hearing  is  , 
held  in  settings  free  fiom  any  barriers  to 
the  participation  of  handicapped 
persons. 

PART  365— ‘THE  STATE  INDEPENDENT 
UVING  REHABILITATION  SERVICES 
PROGRAM. 

§  365.1  The  State  independent  living 
rehabilitation  program. 

Changes.  This  section  has  been 
revised  to  describe  the  coverage  of  the 
regulations  under  Part  365.  This  change 
is  intended  to  bring  about  greater 
consistency  with  Department  of 
Education  regulatory  format  This 
section  has  also  been  revised  to  specify 
those  regulations  and  those  EDGAR 
definitions  which  apply  to  the  State 
independent  living  rehabilitation  service 
program.  This  change  is  similarly 
intended  to  bring  about  greater 
consistency  with  Department  of 
Education  regulatory  format. 

Definitions 

Comment.  Some  criticism  was 
received  concerning  the  proposed 
definition  of  “s^erely  handicapped 
individual”  and  its  reliance  on  a 
comparison  w'ith  an  individual  who 
might  be  receiving  vocational 
rehabilitation  services  under  Part  361. 
The  definition  was  seen  by  both  State 
units  and  advocates  for  handicapped 
persons  as  imprecise  and  difficult  to 
apply  because  of  this  comparison. 

Response.  A  change  has  been  made 
and  the  definition  was  revised  in  order 
to  remove  any  direct  comparison  with 
the  vocational  rehabilitation  service 
program.  A  severly  handicapped 
individual  receiving  State  independent 
living  rehabilitation  services  will 
nontheless  be  expected  to  be  in  greater 
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need  of  service  than  an  individual 
receiving  vocational  rehabilitation 
services  under  Part  361  and  requiring  a 
program  of  service  appreciably  more 
costly  and  of  greater  duration  than  is 
generally  necessary  for  a  State 
vocational  rehabilitation  client. 

§  365.2  The  State  plan:  General 
requirements. 

Changes.  A  new  paragraph  (e)  has 
been  added  to  require  that  the  State 
plan  is  always  available  to  interested 
parties  for  review  and  inspection. 

§  365.8  State  unit  studies  and 
evaluations. 

Comment.  One  commenter  requested 
clarification  on  whether  a  State  unit 
which  has  already  conducted 
comparative  studies  of  different 
methods  for  providing  independent 
living  rehabilitation  services  in  the  past, 
will  need  to  repeat  these  studies  or 
conduct  additional  studies  after  the  new 
State  plan  program  goes  into  effect. 

Response.  The  section  has  been 
revised  to  clarify  that  State  units  which 
conducted  comparative  studies  of 
alternative  methods  of  service  delivery 
in  the  past  and  which  developed 
independent  living  service  programs 
prior  to  the  enactment  of  the  1978 
Amendments  to  the  Rehabilitation  Act 
of  1973  would  not  be  required  to  repeat 
these  studies.  When  the  results  of 
earlier  studies  are  not  longer  considered 
timely,  however,  the  State  unit  will  wish 
to  undertake  additional  comparative 
studies. 

Comment.  Additional  comment  on  this 
section  requested  revisions  to  require 
that  consumer  self-advocacy  groups  and 
parent  advocates  be  fully  consulted  in 
all  aspects  of  the  conduct  of  State 
studies  and  evaluations. 

Response.  The  section  has  not  been 
revised  to  require  any  additional 
consultation  with  representatives  of 
handicapped  persons  in  carrying  out 
State  studies  and  evaluations  since 
§  363.10,  as  proposed,  already  provided 
for  the  establishment  of  an  overall 
Advisory  Committee  which  must,  among 
other  things,  “participate  actively  in  the 
periodic  evaluations  of  the  State’s 
independent  living  rehabilitation  service 
program".  This  requirement  appears 
sufficient  to  ensure  appropriate 
consultation.  An  additional  required 
consultation  would  seem  to  be 
duplicative  of  the  role  of  the  Advisory 
Committee,  the  membership  of  which 
will  consist  of  severely  handicapped 
persons  and  their  representatives. 


§  365.9  State  plan  and  policy 
development  consultation. 

Comment.  A  number  of  comments 
from  State  units  suggested  that  the 
requirement  for  the  establishment  of  a 
formal  Advisory  Committee  was  an 
excessive  administrative  burden  which 
exceeded  the  requirements  of  the  Act 
and  requested  the  the  Advisory 
Committee  requirements  be  deleted. 

These  comments  indicated  that 
Advisory  Committees  of  the  type  being 
required  under  this  section  frequently 
misrepresent  the  view  of  the  general 
population  of  handicapped  persons  and 
represent  a  costly  and  cumbersome 
approach  to  policy  development. 

Response.  No  change  has  been  made 
in  this  regard.  The  Advisory  Committee 
approach  appears  to  be  the  most 
effective  way  to  ensure  that  the  views  of 
severely  handicapped  persons  are  fully 
considered  by  State  units  in  their 
development  of  State  programs.  Section 
705  of  the  Act  requires  that  handicapped 
persons  have  a  substantial  role  in 
developing  the  State  plan  and  the 
Advisory  Committee  approach  is  the 
most  economical  way  to  meet  this 
statutory  requirement  fully. 

Comment.  Comments  from  consumer 
self-advocacy  groups  requested  that  the 
functions  of  the  Advisory  Committee  be 
more  fully  specified  and  its  role 
strengthened. 

Response.  No  change  has  been  made. 
The  specific  responsibilities  of  the 
Advisory  Committee  will  vary  from 
State  to  State  under  arrangements 
worked  out  between  the  State  units  and 
the  members  of  the  Committees. 

Although  the  Commissioner  will  provide 
general  guidance  concerning  the  role 
and  functions  of  Advisory  Committees 
for  independent  living  rehabilitation 
programs  throughout  the  country,  a  rigid 
specification  of  their  roles  and  functions 
cannot  properly  be  established  by 
Federal  regulations. 

§  365.15  Other  administrative  and 
fiscal  requirements. 

Changes.  A  few  changes  have  been 
made  in  paragraph  (a)  to  complete  the 
list  of  vocational  rehabilitation 
regulations  which  apply  to  the  State 
plan  for  independent  living 
rehabilitation  services.  All  references  to 
Part  361  requirements  affecting  the  State 
vocational  rehabilitation  agency  are 
understood  to  apply  to  the  State  unit  for 
purposes  of  Part  365. 

§  361.32  Determination  of  eligibility  for 
independent  living  rehabilitation 
services. 

Comment.  Some  comments  indicated 
confusion  about  whether  the  purpose  of 


the  evaluation  conducted  for  applicants 
for  service  under  this  section  was  to  be 
limited  to  matters  of  eligibility 
determination  or  whether  the  evaluation 
would  also  be  designed  to  determine 
which  independent  living  rehabilitation 
services  would  be  of  most  benefit  to  the 
individual.  It  was  suggested  that  a 
distinction  be  made  between  the 
“preliminary  diagnostic  study”  and  the 
“thorough  diagnostic  study"  aspects  of 
the  evaluation  process,  as  is  done  under 
Part  361  for  the  State  plan  for  vocational 
rehabilitation  services. 

Response.  A  change  has  been  made  in 
this  section.  Every  effort  is  being  made 
to  keep  the  evaluations  of  applicants  for 
independent  living  services  as  simple 
and  efficient  as  possible  since 
applicants  for  service  under  this 
program  are  expected  to  be  persons  who 
have  been  in  frequent  contact  with  a 
great  many  service-providing  agencies, 
organizations  and  facilities.  Emphasis 
has  been  given  therefore  to  simplifying 
eligibility  determination  procedures  to 
the  greatest  extent  possible.  The  section 
has  been  revised,  however,  to  clarify 
that  the  purpose  of  the  evaluation  for  an 
applicant  is  both  to  determine  his  or  her 
eligibility  for  service  and  to  identify 
those  services  most  necessary  to  assist 
in  improving  the  capacity  for 
independent  living. 

Comment.  Questions  were  asked  by 
representatives  of  consumer  self- 
advocacy  groups  about  the 
responsibility  for  payment  for  the 
evaluations  of  State  unit  clients.  These 
groups  were  concerned  that  there  might 
be  an  expectation  that  centers  for 
independent  living  and  other  facilities 
cooperating  in  the  State  independent 
living  service  programs  might  be 
required  to  pay  for  evaluations  for 
applicants  for  service  under  the  State 
programs. 

Response.  No  change  has  been  made 
in  this  regard  §  365.6  provides  that  the 
responsibility  for  all  matters  affecting 
the  determination  of  eligibility  for  any 
severely  handicapped  individual  rests 
with  the  State  unit  and  may  not  be 
delegated  to  any  other  agency,  facility, 
or  individual.  The  payment  for  any 
evaluation  necessary  to  make  an 
eligibility  determination  is  clearly 
included  within  the  scope  of  this  State 
unit  responsibility.  Under  the  State 
unit’s  independent  living  service 
program,  it  is  expected  that  a  large 
number  of  cooperative  working 
arrangements  will  be  developed  with 
local  agencies  and  facilities — especially 
since  at  least  20  percent  of  the  funds 
available  to  the  State  must  be  granted  to 
these  local  agencies  and  facilities  under 
this  program.  It  is  possible  that  some  of 
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the  funding  arrangements  developed  in 
relation  to  State  unit  subgrants  will 
include  special  provision  for  the 
payment  of  evaluations  for  applicants 
for  State  services  but  these  , 

arrangements  will  all  be  completed  with 
the  full  concurrence  of  the  participating 
centers  for  independent  living. 

§  365.34  Order  of  selection  for 
services. 

Comment,  Substantial  objection  was 
received  from  many  commenters  about 
the  proposed  provision  which  enabled 
the  Rehabilitation  Services 
Administration  to  set  Special  priorities 
at  any  time  to  identify  “other  groups  of 
Severely  handicapped  individuals”  to  be 
served  first  within  the  State’s  order  of 
selection.  It  was  pointed  out  that  this 
provision  could  be  seriously  disruptive 
of  ongoing  State  service  efforts  and  was 
an  improper  Federal  regulatory 
imposition.  To  allow  the  Rehabilitation 
Services  Administration  to  change 
priorities  “from  time  to  time”  was 
considered  especially  inefficient  during 
the  early  years  of  the  program  when 
funding  could  be  expected  to  be  limited. 

Response.  A  change  has  been  made  in 
this  section.  The  criticisms  appear  valid 
and  the  section  has  been  revised  to 
remove  the  potential  for  Federal  priority 
setting  beyond  the  scope  of  those  State 
unit  priorities  identified  within  its 
established  order  of  selection. 

§  365.35  The  case  record  for  the 
individual. 

Comment.  Some  commenters  pointed 
out  an  apparent  duplication  between  the 
case  record  and  the  individualized 
written  rehabilitation  program 
requirements  which  relate  to  the 
periodic  review  of  a  client’s  progress. 

Response.  A  change  has  been  made  in 
this  section.  Although  the  case  record 
and  the  individualized  written 
rehabilitation  programs  are  separate 
documents  with  distinct  purposes,  the 
proposed  recording  requirements  in  both 
documents  covering  the  periodic  review 
of  a  client’s  progress  seem  to  be 
unnecessary.  This  recording  requirement 
has  been  removed  from  the  case  record 
section,  therefore,  and  has  been  retained 
only  in  §  365.36  in  relation  to  the 
preparation  of  the  individualized  written 
rehabilitation  program. 

§  365.36  The  individualized  written 
rehabilitation  program  for  independent 
living  rehabilitation  services. 

Comment.  As  was  discussed  in 
connection  with  §  365.35,  concern  was 
expressed  by  commenters  about  some 
duplication  in  recording  requirements 
under  the  case  record  and  die 


individualized  written  rehabilitation 
program. 

Response.  Changes  have  been  made 
in  the  section.  As  a  result  of  these 
changes,  the  annual  review  of  an 
individual’s  progress  under  the  State’s 
independent  living  service  program  is 
now  covered  in  connection  with  the 
individualized  written  rehabilitation 
program  only. 

Other  changes.  Some  clarification  of 
the  purpose  of  the  annual  review  has 
also  been  added  and  the  section  has 
been  revised  to  specify  that  the 
responsibility  to  initiate  annual  reviews 
of  ineligibility  decisions  rests  with  the 
individual  after  the  first  review  has  been 
conducted. 

Comment.  Advocates  for  learning 
disabled  persons  requested  that 
paragraph  (e)  be  revised  to  require  that 
an  individualized  written  rehabilitation 
program  for  independent  living  services 
not  only  be  coordinated  with 
individualized  service  plans  prepared 
under  related  programs,  but  also  be 
coordinated  “with  the  appropriate 
educational  agency.” 

Response.  No  change  has  been  made 
in  this  regard.  Section  705(a)(4)  of  the 
Rehabilitation  Act  of  1973,  as  amended, 
requires  that  the  individualized  written 
rehabilitation  program  for  independent 
living  services  be  coordinated  with 
individualized  service  planning  for 
handicapped  persons  being  undertaken 
under  the  related  vocational 
rehabilitation,  developmental 
disabilities,  or  special  education 
programs.  Paragraph  (e)  of  the  proposed 
section  covered  this  coordination  in  the 
manner  required  under  the  Act. 

It  is  also  noted  that  §  1363.12  of  the 
proposed  regulations  covers 
coordination  with  other  public  agencies 
and  there  is  a  requirement  for 
cooperative  agreements  and 
arrangements  with  other  public 
agencies,  including  educational 
agencies,  under  that  section. 
Programming  for  independent  living 
rehabilitation  services  affects  a  large 
number  of  related  programs  and  extends 
far  beyond  those  special  aspects  of  joint 
programming  relevant  to  education 
agencies. 

§  365.37  Scope  of  State  unit  program; 
independent  living  rehabilitation 
services  for  individuals. 

Comment.  Some  State  unit 
commenters  indicated  confusion  about 
whether  each  independent  living  service 
listed  in  paragraph  (a)  of  the  proposed 
section  was  expected  to  be  available  to 
all  clients.  These  commenters  were  not 
sure  whether  each  service  was 
mandatory  under  the  Act  or  whether  the 
State  unit  had  discretion  in  selecting 


those  services  which  are  to  be  made 
available  in  the  State. 

Response.  A  change  has  been  made  in 
this  section.  Section  702  of  the  Act  lists 
those  independent  living  services  which 
may  be  made  available  to  severely 
handicapped  clients  of  the  State  units. 
None  of  these  services  is  required  under 
the  Act,  however,  and  a  State  unit  is  not 
required  to  provide  any  one  of  the 
potentially  available  services.  The  State 
unit  is  required  to  list  in  its  State  plan 
those  services  which  it  does  in  fact 
choose  to  provide  to  its  severely 
handicapped  clients.  Those  services 
which  are  available  imder  any  State 
program  will  of  course  be  provided  to  an 
individual  State  unit  client  only  to  the 
extent  that  they  are  appropriate  and 
needed.  Paragraph  (a)  of  this  section  has 
been  revised  to  clarify  the  discretionary 
role  of  the  State  unit  in  selecting  those 
services  to  be  made  available  in  the 
State. 

Comment.  Additional  comment  under 
this  section  related  to  the  proposed 
policy  in  paragraph  (b)  indicating  that 
when  a  severely  handicapped  individual 
is  eligible  for  services  under  both  the 
State  vocational  rehabilitation  service 
program  and  independent  living  service 
program,  services  should  be  provided 
only  under  vocational  rehabilitation 
service  funding  authorized  under  Part 
361.  Although  the  policy  was  generally 
supported,  it  was  suggested  that  in  the 
case  of  attendant  care  services  for  an 
employed  severely  handicapped 
individual,  concurrent  assistance  might 
be  necessary  under  both  the  State’s 
vocational  rehabilitation  and 
independent  living  rehabilitation 
programs. 

Response.  A  change  has  been  made  in 
this  section.  The  proposed  policy 
limiting  concurrent  eligibility  was 
considered  necessary  because  the  Act 
indicated  that  an  appropriate  purpose  of 
providing  independent  living  services 
would  be  to  assist  an  individual  to 
“continue  or  engage”  in  employment,  as 
well  as  to  assist  him  or  her  in 
functioning  more  independently  in 
family  or  community.  Since  the 
vocational  rehabilitation  service 
program  can  expect  to  have  far  greater 
resources  available  to  it  in  the 
immediate  future,  the  use  of 
independent  living  service  funds  for 
vocational  rehabilitation  clients  does 
not  appear  to  be  an  efficient  way  to 
administer  the  independent  living 
service  program.  The  section  has  been 
revised,  however,  to  clarify  that 
concurrent  eligibility  is  prohibited  only 
in  those  cases  where  the  purpose  of  the 
independent  living  service  program 
might  be  to  assist  the  individual  to 
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“secure  or  engage”  in  employment. 
Where  the  purpose  of  the  independent 
living  service  program  is  to  help  an 
individual  to  “continue”  in  employment, 
such  as  in  the  case  of  a  severely 
handicapped  individual  in  need  of 
attendant  care  services  to  retain  his  or 
her  job,  the  provision  of  independent 
living  services  would  be  possible. 

§  365.38  Case  closure. 

Comment.  State  unit  commenters 
indicated  that  the  proposed  section  was 
somewhat  unclear  in  that  it  appeared  to 
cover  recording  requirements  rather 
than  requirements  related  to  case 
closure. 

Response.  The  section  has  been 
revised  to  clarify  that  a  case  is  closed 
when  those  independent  living  service 
objectives  identified  for  an  individual 
have  been  achieved.  It  is  recognized  that 
intermediate  objectives  will  be 
established,  objectives  will  change,  and 
new  objectives  will  be  identified  for 
State  unit  clients  during  the  time  they 
receive  services  from  the  State  units. 

The  case  closure  requirement  applies 
only  when  all  independent  living 
rehabilitation  service  objectives  have 
been  achieved  for  an  individual  being 
served  under  an  individualized  written 
rehabilitation  program. 

(FR  Doc.  81-1588  Filed  1-16-81: 8:45  am] 
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